


ACCOUNT. 

1. Account stated; presumption of correctness.—If an account is ren- 
dered to a debtor, and he admits its correctness, or retaining it, he 
makes no objection thereto within a reasonable time, he will be 
bound by it as an account stated, his silence, in the latter event, 
being an implied admission of its correctness; and if he only ob- 
jects to one item, this is an admission of the correctness of the 
other items of the account. Burns ve. Campbell, 271. 


ACTION. 


1. Action for damages to personal property; possession sufficient title 
against trespasser.—Possession of personal property, carrying with 
ita presumption of ownership which is not disputable by a tres- 
passer who does not connect himself with the legal title, will sup- 
port an action in tort for damages done thereto by such tres- 
passer. Ala. Gt. Sou. R. R. Co. v. Jones, 487. 

2. Same; plaintif’s right to bring suit not affected by possession of serv- 
ant.—In such action, the plaintiff relying on possession for title, 
the fact that the personal property was in the custody of an over- 
seer or servant of the plaintiff, who did not assert any interest in 
it, or possession of it, as distinguishable from the plaintiff’s pos- 
session, does not affect the plaintiff's right to maintain the suit. 
Th. 487 

3. When money, the proceeds of the sale of mortgaged chattels, can not 
be recovered by transferee of mortgage against party receiving it from 
mortgagee. —R. having executed a mortgage to M. & T. upona 
crop to be grown by him ona designated place, to secure advances 
obtained by him from them, M. & T., after having the mortgage 
duly recorded, transferred and assigned it to R. & W. After the 
assignment, and without notice thereof, R. delivered two bales of 
the crop conveyed by the mortgage to M. & T., and M. shipped it 
in his own name to warehousemen in the city of Montgomery for 
sale. The cotton having been sold, M. purchased of J. & Bro., 
merchants in said city, a bill of goods, giving them in payment an 
order on the warehousemen for $134.73, expressing that it was the 
proceeds of three bales of cotton. This order was paid, on pre- 
sentation, to J. & Bro., $98.20 thereof being proceeds of the sale of 
the two bales of cotton which R. had delivered to M. & T.; J. & 
Bro. having at the time no notice that the cotton did not belong to 
M., or of the manner in which he obtained it, or of the assignment 
of the mortgage. J/Ze/d, in an action of assumpsit brought by R. & 
W. against J. & Bro. to recover the proceeds of the sale of the two 
bales of cotton paid to them by the warehousemen, that the de- 
fendants had the right to presume that the money paid to them 
belonged to M., and, having received it without knowledge, in 
good fajth, and upon a valuable consideration, they were entitled 
to retain it; and the plaintiffs could not recover. Rice & Wilson v. 
Jones & Bro., 551. ° 
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ADVERSE POSSESSION. 


1. What necessary to avoid deed to land.—To avoid a deed to land on 
the ground that the land was in the adverse possession of another 
at the time the deed was executed, there must be an actual ad- 
verse holding under claim of right. Eureka Co. v. Edwards, 248. 

2. What necessary to avoid deed made by one out of possession.—While 

* to avoid a deed to land executed by one out of possession, it is 
enough, if there be one in adverse possession, exercising acts of 
ownership, and claiming to be rightfully in possession, with or 
without color of title, such adverse possession, to have this effect, 
must be actual, not constructive; and it must be marked by acts 
of dominion, such as the erection of houses, making valuable im- 
provements, clearing lands, claiming ownership, or, by some other 
act, evidencing that the possession is under claim of right. Bern- 
stein v. Humes, 260. 

3. Same; when possession under claim of right.—Putting a tenant in 
sossession, who erects a house thereon, and continues to occupy 
for a series of years, is, unexplained, a possession under claim of 
right. Jb. 260. 

4. Same; what is actual possession and its effect as notice.—Actual pos- 
session is an open, patent fact, which furnishes evidence of its own 
existence ; and it is notice to all men contracting in reference to the 
property thus possessed, and is equivalent to actual notice of 
title, legal or equitable, or of the claim under which such pos- 
session is held. Jb. 260. 

5. Actual adverse possession; what notice sufficient to avoid deed by one 
out of possession.—In order to avoid a deed executed by one out of 
possession on the ground of an actual adverse possession by an 
another under claim of right, actual notice of such adverse holding 
is not required, but the notice implied from possession is sufficient. 
Tb. 260. 


AGENCY. 





1. Principal ratifying trespass by agent after suit brought, can not be 
made defendant.—If an agent, acting in the name, and for the ben- 
efit of his principal, commits a trespass de bonis asportatis, which 
imposes a civil, and not a criminal liability upon the agent, the 
principal may, when fully informed of the tortious nature of the 
act, adopt and ratify it; and such ratification, for many purposes, 
will relate back to the date of the unauthorized act, so as to consti- 
tute the principal a trespasser ab initio, ordinarily binding him to 
the same extent and —< aye on him the same civil responsibili- 
ties as if he had originally authorized it; but this doctrine of rela- 
tion, being a mere legal fiction, and allowed only for the advance- 
ment of right and justice, can not be so applied as to authorize the 
orincipal to be made a party defendant by amendment to a suit 

rought against the agent for such trespass, and commenced prior 
to his ratification of the agent’s act. Burns v. Campbell, 271. 

2. Trespass by agent ; ratification by principal.—To hold the principal 
responsible tor damages resulting from a trespass de bonis asporta- 
tis, which is not indictable, on the ground of a subsequent ratifica- 
tion by him of the agent’s wrongful act, it must appear that he 
ratified such act with a full knowledge of its tortious character; 
and the mere appropriation of the fruits of the trespass, without 
such knowledge, is not sufficient. Jb. 271. 

3. Principal and agent ; ratification by principal of agent’s act.—Where 
the relation of agency exists, pes the principal derives a benefit 
from an act done by the agent beyond the scope of the agency, he 
will be held to have ratified such unauthorized act by acquiescence, 
if, after being fully informed of what has been done, he tails to ex- 

VoL. LxxI. 
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press his dissatisfaction within a reasonable time; but where fhe 
relation of agency does not exist when the act is done, but the act 
is that of a mere volunteer awaiting ratification, the silence of the 
principal will not be so readily construed into a ratification, except, 
perhaps, in cases where it might operate to the prejudice of inno- 
cent parties. Jb. 271. 

4. Same; declarations by principal to agent, verbal acts and competent. 
The declarations of the principal, when first informed of the seiz- 
ure of the goods by his agent, ordering them to be returned to the 
plaintiff, and his message to his acting agent, instructing him to 
have nothing more to do with the goods, are in the nature of verbal 
acts, tending to show a repudiation of the agent’s act, and are 
competent evidence for the principal in a suit against him and the 
agent for trespass growing out of such seizure. Jb. 277. 

5. Same ; ratification by principal of agent’s trespass.—If the principal, 
in good faith, and by suitable acts and declarations, repudiated the 
seizure of goods made by his agent under, and in execution of a 
power of sale contained in a mortgage executed by the plaintiff to 
the principal, the law would not make it incumbent on him to ae- 
tively interfere to compel restoration of the goods to the plaintiff, 
unless they had come into his custody, or under his control. His 
failure, however, to counsel restoration, or to re-assert control over 
the mortgage under which the seizure was made, if satisfactorily 
proved, may be looked to by the jury, as tending to prove acqui- 
escence. Jb. 271. 

6. Same—In all cases of trespass by an agent, for which the principal 
is sought to be held liable on the ground of a subsequent ratifica- 
tion by him of the agent’s act, the law requires, with good reason, 
“substantial proof of the ratification.”’ Ib. 272. 

7. Same; malice of agent as affecting damages against principal.—The 
rule is, that where several defendants are sued in tort for dam- 
ages, the malice or other evil motive of one can not be matter of 
aggravation, or ground of vindictive damages against the other; 
and hence, principals are not generally held liable for such dam- 
ages by reason of the evil motive of the agent, unless the act of 
the agent was fully ratified with a knowledge of its malicious, ag- 
gravating, or grossly negligent character; or these matters of ag- 
gravation were probably consequent on the doing of the wrongful 
act ordered by the principal; or unless the agent was employed 
with a knowledge of his incompetency. Ib. 271. 

. Evidence ; when letter by agent is admissible in action of trespass 
against principal and agent.—In an action of trespass against prin- 
cipal and agent, for the seizure by the agent of plaintiff’s goods, a 
letter written by the agent two days before the seizure, directed to 
the plaintiff, and received by him in due course of mail, and en- 
dorsements made on the envelope by the agent, evincing an un- 
friendly feeling towards the plaintiff, are relevant and competent, 
on proof of handwriting, as tending to show malice or an evil mo- 
tive on the part of the agent, which may have entered into, or given 
color to the transaction. Jb. 272. 

9. Trespass against principal and agent ; when evidence of malice inad- 
missible.—In trespass against principal and agent, founded on the 
seizure by the agent of goods of the plaintiff under a mortgage to 
the principal, where it is sought to charge the latter by reason of a 
subsequent ratification of the agent’s act, the fact that the princi- 
pal commenced a criminal prosecution against the plaintiff about 
the time of the seizure, is not competent evidence for the plaintiff, 
in the absence of all evidence tending to show the principal's origi- 
nal participation in the agent’s act, or that he originally authorized 
it, although such fact may tend to show malice against the plain- 
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tiff on the part of the principal. In such case, the prosecution is 
not a part of, or connected with the transaction alleged to have 
been ratified, and the malice, standing alone, is not competent to 
authorize the inference, that the principal conferred an original or 
previous authority upon the agent to make the seizure. Jb. 277. 


10. Ratification by principal of agent's trespass ; admissibility of evidence. 


11. 


In an action of trespass by a mortgagor against a mortgagee, found- 
ed on the unauthorized wrongful seizure and asportation of the 
mortgaged property by the defendant’s agent, a letter written by 
the plaintiff to the defendant, and delivered to him, giving an ac- 
count of the manner in which the property was seized and carried 
away, and demanding its return, is competent evidence for the 
plaintiff for the purpose of proving a ratification by the defendant 
of his agent’s act, when it is shown that the letter contained a cor- 
rect version of the alleged trespass, and its contents are presump- 
tively shown to have been known to the defendant. But the letter 
itself should be produced, or a proper predicate laid for secondary 
evidence of its contents. Street vr. Sinelair, 110. 
When lessee not the agent of the lessor.—Where a lessee is authorized, 
by the terms of the lease, to erect improvements on the rented 

wremises on his own credit and at his own expense, which are to 
~ me the property of the lessor at the termination of the lease, 
the value thereof to be paid by him in money, or be deducted from 
rent then due, this does not constitute the lessee the agent of the 
lessor for the erection of such improvements, nor does it impose 
on the lessor the duty or obligation to pay therefor. Rothe v. Bel- 
lingrath, 55. 


12. Instructions by principal to agent to buy farm products ; presumption 


in reference to; act and declaration of agent as evidence against 
principal.—Where an agent is instructed to buy for his principal 
farm products, trading in which between sunset and sunrise is pro- 
hibited, the law presumes, in the absence of proof to the contrary, 
that the instructions were to buy at a time not prohibited by the 
statute; and hence, on the trial of the principal, indicted for the 
act of the agent in buying at a time covered by the statutory pro- 
hibition, the fact of the purchase, and the declaration of the agent 
at the time it was made, that he was buying for the defendant, are 
inadmissible against him, ‘‘without bringing home to him the crim- 
inal design of the agent.’’ Russell vr. State, 348. 


See Common Carrier, 11-14. 
HvusBanp AND WIFE. 


AMENDMENTS. 


1. Only limitation upon right of, stated.—The only limitations upon the 


9 


right of a plaintiff in a civil action at law to amend the complaint, 
at any time before the cause is finally submitted to the jury and 
they have retired, are, that the form of action must not be 
changed, there must not be an entire change of parties, and there 
san not be the substitution or introduction of an entirely new 
cause of action. Mahan v. Smitherman, 563. 
When common counts may be added to special count in assumpsit. 
The common counts may be added by amendment to a special 
count in assumpsit, when they are not intended to introduce a new 
cause of action, but merely as declaring on the cause of action de- 
clared on in the special count, only varying the form of the de- 
et liability, and when a necessity therefor is disclosed. 
b. 563. 


3. When common counts can not be added.—But if the common counts 


are intended to represent distinct and separate causes of action 
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from that declared on in the special count, their introduction by 
amendment would be the substitution or introduction of a new, 
distinct, independent cause of action, and would not be allowable. 
Tb. 563. 

4. Same.—The refusal of the primary court to allow an amendment of 
a complaint declaring on a promissory note, by adding the common 
counts, is free from error, when there is nothing in the record to 
authorize the presumption that the common counts were not in- 
tended to present a different cause of action from that declared on 
in the original complaint. Jb, 562. 

5. Amendment by adding parties defendant; when not allowed.—The 
statute authorizing an amendment of the complaint, by striking 
out or adding parties plaintiff or defendant (Code, § 3156), can not 
be construed so as to authorize the addition of parties defendant, 
who were not liable to be sued when the action was commenced, 
although they may have afterwards rendered themselves liable 
to the same action. Burns v. Campbell, 271. 


See AGEeNcy, 1. 


APPEAL. 


See Error anp APPEAL. 
ASSAULT AND BATTERY. 
See Criminat Law. 
TRESPASS. 
ASSIGNMENT, GENERAL. 


1. When fraudulent deed of trust can not he declared a general assign- 
ment.—A deed of trust, made with the intent to hinder, delay or 
defraud the grantor’s creditors, can not be upheld and declared a 
general assignment, at the suit of creditors not secured thereby 
against other unsecured creditors who have caused attachments to 
be levied on the property conveyed by the deed, or who have at- 
tacked the deed for fraud. Com’! Bank of Selma v. Brewer, 574. 


ATTACHMENT. 


1. Authority to issue must be specially conferred.—Attachments are ex- 
traordinary process, unknown to the common law, not issuing out 
of « court, not pertaining to the exercise of the ordinary powers 
and jurisdiction of a court; and no one has the power to issue 
them, unless he is thereunto specially authorized. Vann & Waugh 
v. Adams, Thorne & Co., 475. 

Attachments returnable to cireuit or city courts; notaries public, with 

jurisdiction of justice 8 of the peace, have no power to issuve.—No- 

taries public appointed by the Governor to “have and exercise 
the same jurisdiction as justices of the peace,’’ have no power or 
authority to issue original attachments, returnable to the city or 
circuit courts; and hence, such attachment, thus issued, is void. 
Th. 475. 

3. A personal proceeding.—A suit commenced by attachment is not a 
proceeding in rem, but is personal against the defendant; and the 
judgment therein authorized is not merely one of condemnation of 
the property attached, but is personal and general, as in a suit 
commenced by summons and complaint. Betancourt v. Eberlin, 
Adm’r, 461. 

. Notice essential to judicial proceedings operating upon parties per- 
sonall,.—While notice is an essential clement of all judicial pro- 
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ceedings which are to operate upon parties personally, and can 
not be dispensed with by legislative enactment, such notice need 
not be personal; it is enough, if it is fairly and reasonably proba- 
ble that the notice prescribed by the legislature will apprise the 
party proceeded against of the pendency of the suit, and of the 
consequent necessity for his appearance to make defense, if he is 
unwilling to submit to judgment. Jhb. 461. 


Statutes authorizing judgments in attachment suits without personal 


notice valid.—Hence, the statutes of this State, as they formerly 
existed, authorizing personal judgments against defendants in 
suits commenced by attachment, without other notice than the 
levy of the attachment on the property or effects of the defendant 
gave, were consistent with the constitution; and judgments ren- 
dered therein, as between citizens of, and as to property found in, 
this State, were of the same force and effect, when drawn in ques- 
tion collaterally, as if they had been rendered on personal service. 
Tb. 461. 


Levy of attachment by service of garnishment; effect of; irregularities 


in garnishment can not affect validity of judgment.—In attachment 
jurisdiction may be acquired by service of garnishment on de- 
fendant’s debtor, which will be as full and complete as could have 
been acquired by a levy of the attachment on real estate, or on 
visible, tangible chattels, capable of manual seizure ; and the gar- 
nishment being merely incidental and auxiliary to the attachment, 
errors intervening therein can not affect the validity of the judg- 
ment rendered against the defendant. Jb. 461. 

Complaint in attachment suit; evidence of filing.—While the endorse- 
ment of the fact of filing a complaint in an attachment suit by the 
clerk is conclusive evidence that it was filed, at any time after 
jndgment, it is not, either before or after judgment, the exclusive 
evidence of that fact; but when the complaint is found with the 
original file of the papers in the cause, from which it must be 
transcribed when the final record is made up, forming part of it, 
and there is no countervailing proof, the fact of filing is satisfac- 
torily shown. Jb. 461, 

Attachment by landlord against tenant; when may be levied on crop 
of under-tenant.—An attachment sued out by a landlord for the 
recovery of rent, the mandate of which runs merely against the 
crops of the tenant in chief, authorizes a levy of the writ, not only 
on the crops of the tenant in chief, but also on the crops raised on 
the rented premises by an under-tenant. Agee v. Mayer Bros., 88. 


Notary public with justice’s jurisdiction; power to issue attachments 


returnable before himself.—A notary public with the jurisdiction of 
a justice of the peace has authority to issue an attachment return- 
able before himself for the collection of a demand within a 
justice’s jurisdiction. Rice & Wilson v. Watts, 593. 


ATTORNEY-AT-LAW. 


See AUDITOR. 


AUDITOR. 


1. Books and documents of public office; right of inspection.—While 


the books and documents of a public office are the property of the 
public, and are preserved for public uses and purposes, it is not 
the unqualified right of every citizen to denen access to, and in- 
spection of them; but, to entitle one to an inspection of such books 
and documents, other than judicial records, he must show that he 
has an interest therein, and desires an inspection thereof for a le- 
gitimate purpose. Brewer v. Watson, 299. 
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2. Same; what is; right of attorney to inspect.—The book kept by the 
Auditor of the State, in obedience to the r requirement of the stat- 
ute, for the purpose of entering the accounts of tax collectors with 
the State, isa public r record ; and an attorney-at-law, employed 
by an ex-tax collector to represent him on a settlement of his ac- 
counts with the Auditor, has an interest which entitles him to an 
inspection of the accounts of his client as entered in such book. 
Th. 299. 

. Same; when Auditor may demand evidence of attorney’s authority. 
But the Auditor may demand of the attorney satisfactory evidence 
of his authority to represent the tax collector, and may, if he fail or 
refuse to furnish it, Sect to allow an inspection of the accounts 
by him. In such case, the presumption of authority obtaining 
in courts, arising from the attorney’s license, and from the fact 
that he is an ofticer of court, can not be claimed. Jb. 299. 

When witness can not testify to his belief.—In an action against the 
Auditor by an attorney, to recover damages alleged to have been 
suffered by the attorney on account of the Auditor’s refusal to al- 
low him to inspect the records in the latter’s office, in which were 
kept the accounts between the State and certain tax collectors rep- 
resented by the attorney, it is not permissible for either the defend- 
ant or his clerk to testify to the belief either may have had as to 
plaintiff's employment, or as to his authority to represent the tax 
collectors. It such belief were a material fact in the case, it is an 
inference to be drawn by the jury from the circumstances which 
may be in evidence. Jb. 299. 

Inspection of public documents in Auditor’s office; when right to not 
JSorfeited.—The inspection of public documents can not be denied 
merely on the ground that the party applying for ithas been guilty 
of some past impropriety of conduct as to matters to which some 
documents may refer, nor because it is apprehended that the in- 
formation obtained will be employed in litigation with the State ; 
and henee, in an action by an attorney, founded on the Auditor’s 
refusal to allow him to inspect the accounts of tax collectors whom 
he represented, as entered on books in the Auditor’s office, the 
fact that the attorney had previously availed himself of his knowl- 
edge of the contents of the books in the office, however derived, 
to interfere with negotiations the Auditor was conducting with 
others, can not deprive his clients, or him as their representative, 
of the right to examine into their accounts. Jb. 299. 

3. Same; when reason for refusal to allow inspection, admissible to nega- 
tive malice.—Although such fact may not have been relevant as es- 
tablishing a justification of the refusal, yet, the complaint averring 
that the refusal was malicious and with the intent to injure the 
plaintiff, it was admissible for the purpose of rebuttingor negativ- 
ing malice, it having a fair and reasonable tendency to show that 
the defendant acted from a good motive and in good faith. Ib. 299. 

. When information on which a party acts admissible in evidence.—In 
such case, information of the attorney’s interference with the Au- 
ditor’s negotiations for settlements with others than the attorney’s 
clients, although derived from correspondence or verbal communi- 
cation with such other parties, is competent evidence for the Au- 
ditor; as the specific fact to be shown was not the truth of the in- 
formation, but the fact of its communication to the Auditor, and 
that he acted upon it in denying the attorney access to the books 
of his office. Jb. 299. 

« Good faith in action for exe mplary damages; effect of. —The good faith 
of the Auditor, in such case, in refusing the inspection may relieve 
him from the imputation of malice, and acquit him of liability for 
vindictive or exemplary damages; but it can not relieve him of li- 
ability for actual or compensatory damages. Jb. 299. 
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BAILMENT. 


See’ Common CARRIER. 


WAREHOUSEMAN. 


BANKRUPTCY. 
1. Effect of, on bankrupt’s property.—A bankrupt, by the adjudication of 


» 


» 
>. 


rankruptey vy, becomes incapable of enforcing, in his own name, any 
property rights which belonged to him at the time of the adjudica- 
tion; but upon the appointment of an assignee by the bankrupt 
court, and the execution and delivery of an ‘assignment to him, all 
the property rights of the bankrupt, except such as were specially 
excepted from the operation of the bankrupt act, vest in the as- 
signee, with the exclusive right to sue forthe same. Gayle r. Rau- 
dall, 469, 

Eqfect of, on hushand’s right to sue for rents of lands belonging fo the 
wife's stautory separate estate.—While rents of lands belonging to 
the wife, as her statutory separate estate, and received by the hus- 
band during coverture, are held by him in trust, and are not affect- 
ed by his bankruptey ; vet, the death of the wife, intestate, term- 
inating the trust, and ¢ reating, under the statute, a new right in 
the husband, rents of such lands, accruing thereatter, become the 
absolute property of the husband, and the right te collect them 
passes to his : assignee in bankruptey. 1h, 469 

Right of haukrupt to eve mption of personal prope rity can not he as- 
serted in State court.—A claim of exemption to personal property 
by a bankrupt must be asserted in the court of bankruptey ; and 
if not asserted and allowed by that court, it can not be afterwards 
asserted in a State court. Jh. 469. 


BANKS. 


BILL ¢ 


to 


” 
o. 


See Nationa Banks. 
IF EXCEPTIONS. 


Mandamus; as a remedy in reference to.—Tt it be conceded that man- 
damus is an appropriate remedy to compel the judge of an infe- 
rior court to insert in a bill of exceptions a statement which he has 
stricken therefrom as untrue in point of fact, or as immaterial, or 
as inappropriate, the truth of such statement, and a necessity for 
its introduction into the bill must be affirmatively shown, before 
it can be pronounced that there is a legal right to its insertion. Er 
parte Huckabee, 427. 

Refusal of primary court to charg as requested ; when inay be revised. 

The refusal of the primary court to charge as requested, can and 
will be revised, on proper exception, if it is shown by the bill of 
exceptions that the instructions were not abstract, or that they 
were not addressed to the sufficiency of the evidence ; and this can 
be shown without a recital of all the evidence which may have 
been introduced on the trial. 76. 42>. 
Mandamus; when will not lie to compel cirenit judge to insert clause 
in bill of exceptions stricken out by him.—Where exceptions were re- 
served to the refusal by the court of instructions to the jury, re- 
quested by the excepting party, and the judge of the circuit court 
struck from the bill of exceptions, as prepared and presented to 
him, the words, *‘ this being all the evidence in the case,”’ an ap- 
plication for a mandamus to compel the judge to insert in the bill 
the words so stricken out, which fails to show that the bill of ex- 
ceptions, without these words, does not show that the instructions 
were not abstract, or that the insertion of the words is necessary 
to show that the instructions were not abstract, fails to show a 
right to the insertion, and will be denied. Jb. 427. 
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BONDS. 
See Justice OF THE PEACE. 


BURGLARY. 


See Criminat Law. 
CARRYING CONCEALED WEAPON. 

See Criminat Law. 
CHANCERY. 


1. Bill by minority of stockholders against corporation and directors. 
A bill filed by a minority of the stockholders in a private corpora- 
tion against the corporation and a majority of the directors, seek- 
ing to hold them accountable for a mismanagement of the cor- 
porate trusts, charging the directors with a combination and for- 
mation of a ring for their own private profit at the expense of the 
other stockholders, and with acts of wrong-doing and mismanage- 
ment, none of which are u/fra vires, but containing no averment 
that the corporate effects are imperiled by the insolvency of the 
parties, or that any request has been made known, soliciting the 
use of the corporate name in bringing suit against the offending 
directors, or that any attempt has been made to obtain a meeting 
of the stockholders for the purpose of obtaining redress of the al- 
leged greivances,—is without equity. Merchants & Planters Line 
v. Waguine r, 81, 

When regularity of incorporation can not be questioned, —On such 
bill. no inquiry can be made as to irregularities in the organiza- 
tion of the defendant corporation, organized under the general 
law, for the purpose of showing that, by reason of a failure to take 
some of the preliminary steps required by the statute, there was 
no proper incorporation. Jb. d8J. 

Bill by stockholders against corporation; when uot multifarious.—A 
bill tiled by a minority of the stockholders of a private corpora- 
tion, seeking a dissolution of the corporation, and a settlement of 
its affairs, is not multifarious, because the complainants are not en- 
titled to joint or co-extensive relief. They are entitled to relief of 
the same kind; and, in taking the account, complete adjustment 
should be made among all the parties, plaintiff and defendant. 
Th. 581. 

Bill by married woman out or possession, to have cancelled conve yanece 
of her statutory separate estate; when contains equity.—Where a 
married woman joined her husband in the execution of a deed of 
trust conveying lands belonging to her, as her statutory separate 
estate, to secure her husband’s debt, and afterwards, under an 
agreement of compromise and settlement of the debt and the as- 
serted liability of the lands for the _— thereof, she and her 
husband executed an absolute deed, reciting the agreement of 
compromise and settlement, and conveying to the creditor a por- 
tion of the lands covered by the deed of trust, and the evidence of 
the debt was given up to the husband, and the deed of trust can- 
celled ; and afterwards the creditor sold and conveyed the lands 
conveyed by the last deed to another, who took possession, claim- 
ing title under the deed,—held, that the wife could maintain a bill 
in equity against the creditor and purchaser from him, to have the 
deed, executed by herself and husband under the agreement of 
compromise and settlement, cancelled, although she was out of, 
and the purchaser in possession of the lands. (Boyleston v. Far- 
rior, 64 Ala. 564, re-affirmed and followed.) Ryall v. Prince, 66. 

5. Same; rents can not be recovered.—In such suit rents can not be re- 
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covered by the wife, as they are payable under the statute to the 
husband. (Bricke .t, C. J., dissenting.) Ib. 66. 

Administration of estates; jurisdiction of court of equity.—Before the 
jurisdiction of the court of probate to settle an ninniebitwatien, and 
to make division and distribution, has been put in exercise, de- 
visees or heirs, legatees or distributees may, without assigning an 
special cause, resort to a court of equity for a settlement of the ad- 
ministration, the payment of legacies, the distribution of personal 
assets, and the division of lands devised or descended. Bragg, 
Adm’rv. Beers, 151. 

Sale of lands for partition; when court of equity will take jurisdiction. 
While a court of equity, in the absence of a statute conferring the 
jurisdiction, will not decree a sale of lands held and owned jointly 
by adults without the consent of all of them, on a bill filed for that 
purpose alone; yet, when the court takes jurisdiction of a de- 
cedent’s estate, and to effect a final settlement, distribution and 
partition, a sale of lands is necessary. it will order the sale in all 
‘ases in which, under like circumstances, the court of probate 
would have had jurisdiction to order it. Jb. 151. 

Bill in equity; necessary parties.—To a bill filed by a devisee and 
legatee for a settlement of his testator’s estate, a sale of the lands 
devised for partition, and distribution of personal assets, mort- 
gagees of the undivided interests of other devisees in the lands are 
necessary parties. Jb. 151. 

Bill by administrator against parties who have converted personal 
assets of estate; when without equity.—An administrator has a plain 
and adequate remedy at law against parties who have taken, re- 
ceived or interferred with moneys na other personal assets be- 
longing to his intestate’s estate; and hence, a bill filed by an ad- 
ministrator against such parties, seeking to charge them as exe- 
cutors de son tort, or as trustees in invitum, is without equity. 
Abernathy, Adm’r v. Bankhead, 190. 

Same; when can not be maintained to prevent multiplicity of suits. 
The jurisdiction of a court of equity can not be maintained in such 
‘ase on the ground of preventing a multiplicity of suits, where 
only three persons participated in the wrong complained of, and 
only three suits at law are necessary to an enforcement of com- 
plainant’s rights. Jb. 190. 

Exemption in favor of widow ; power of probate court to determine con- 
test in reference to.—The powers of the probate court are fully ade- 
quate for the settlement of a contest or dispute between a personal 
representative of a decedent’s estate and his widow as to exemp- 
tions of personal property claimed by her; and a court of equity 
will not take jurisdiction in such case, unless some particular 
reasons for its intervention are shown. Jb. 190, 

When trust in favor of the wife will be established in lands purchased 
by, and conveyed to the husband; protection to bona fide purchaser. 
A court of equity will establish a trust in favor of a married 
woman in lands purchased by the husband with moneys belong- 
ing to her statutory separate estate, and conveyed to him, when 
the facts, out of Which the trust arises, are averred with distinet- 
ness and precision, and, if denied or not admitted, are shown by 
clear, full and convincing evidence; but against such a trust a 
mortgagee of the husband, who stands in the position of a bona 
fide purchaser for value, and without notice of the wife’s equity, is 
entitled to protection. Mobile Life Ins. Co. v. Randall, 220. 

When a mortgagee is a purchaser for value.—A creditor, who accepts 
from his debtor a note payable at twelve months, for a debt past 
due, thereby releasing parties who were sureties on the debt, and 
also takes a mortgage on land to secure the note, is a purchaser 
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for value, and, as such, is entitled to protection against a trust in 
favor of the debtor’s wife, resulting from the fact that the land was 
purchased with moneys belonging to her as her statutory separate 
estate, of which the creditor had no notice. Ib. 220. 

14. Conveyance of lands void for actual fraud; grantee chargeable with 
rents.—In cases of actual fraud a fraudulent grantee must be con- 
sidered as a trustee of the rents and profits, as well as of the cor- 
pus, of the property conveyed, and as holding them in the right, 
and for the benefit of attacking creditors ; and hence, where a con- 
veyance of land has been declared void for actual fraud, on bill 
filed by creditors of the grantor, the grantee is chargeable with 
rents. (Marshall v. Croom, 60 Ala. 121, overruled on this point.) 
Kitchell, Adm’r v. Jackson, 556. 

15. Same; from what time rents to be estimated.—But the rents or profits 
is such case should only be allowed from the service of the sum- 
mons on the grantee, as that, strictly speaking, is the true time of 
the demand on him therefor. Jb. 536. 

16. Costs in chancery; taxing of, discretionary.—In equity the taxing of 
costs is a matter within the wise and just discretion of the chan- 
cellor, and is not revisable in this court. Jb. 556. 

17. Bill in equity by sureties on administrator’s bond to enjoin collection 
of decrees in probate court, and to establish equitable set- ~offs ; > when 
without equity; necessary parties defendant ; misjoinder of parties 
complainant.—On the death of M., intestate, his widow and an- 
other qualified as administrators of his estate by executing, with 
sureties, a joint bond. Afterwards the widow died intestate, with- 
out making settlement of her administration; and after her death 
the surviving administrator executed, with sureties, an additional 
bond, and thereafter made a final settlement of his administration, 
on which decrees were rendered against him in favor of the wid- 
ow’s administrator and in favor of the guardian of J. and F., who 
were the only heirs of M. and also of the widow, each for one-third 
of the balance ascertained to be due from him. This balance re- 
sulted from a derastarit committed during the joint administration. 
The decree in favor of the widow’s administrator was paid to him, 
and by him distributed equally between J. and F. After the ren- 
dition of these decrees F. died intestate, free from debt, and leav- 
ing J. as her only heir. No executions having been issued on the 
decrees within twelve months from the date of their rendition, J. 
and the personal representative of F. separately moved to revive ; 
and thereupon the decree in favor of J. was revived only for a small 
balance, the court crediting it with $1,000, as paid by the adminis- 
trator of M. by the conveyance of land to the common guardian of 
J. and F.; but, on appeal to this court, the order of the Probate 
Court was reversed, this court holding that only one-half of said 
amount should be credited on J.’s decree, and that the balance 
should have been credited on the decree in favor of F. The decree 
in favor of F. was revived for its full amount, less $100, paid there- 

n; but, after return of execution against M.’s administrator ‘‘ no 
»yroperty found,” an execution was issued against the sureties on 
both bonds for the full amount of the decree. Held, on a bill filed 
by the sureties on both bonds to enjoin the proceedings in the Pro- 
bate Court, to have said decrees credited with the $100, and also 
with the $1, 000 paid thereon, and to have an account stated of the 
amount of the derastarit committed by the widow during said joint 
administration, and such amount set off against said decrees, 

1. That if the complainants were not concluded by the failure 
of the adininistrator of M. to.set up the defense of payment, they 
had a plain and adequate remedy by supersedeas in the Probate 
Court, and for this reason their bill is without equity. 
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2. That if such a bill could be maintained, the personal repre- 
sentative of M.’s widow would be a necessary party.—Larkin v. 
Mason, 227. 

18. Construction of Contract.—S. & H., being seized and possessed of a 
tract of land, entered into a contract with B., by which they agreed 
to sell to B. the said tract of land, and to convey the same to him 
on payment of the purchase-money; B. agreeing to pay a stated 
amount in cash, to give his promissory notes for the balance, pay- 
able respectively on the first days of January, 1877, 1878 and 1879, 
and to execute to 8S. & H. a mortgage on the crops of cotton to be 
grown by him on said land during the vears 1877, 1878 and 1879), as 
security for the payment of said notes, and to ship all of said crops 
of cotton to them, to be by them sold and the proceeds applied to 
the extinguishment of such of said notes as might be then unpaid. 
On the same day 8. & H. executed to B. a bond, conditioned to 
convey the land upon the full payment of the purchase-money 
therefor; and B. made the cash payment, gave his notes as agreed 
on, and executed to 8S. & H. a mortgage on said cotton crops, re- 
citing that it was executed to ‘ more effectually secure the payment 
of said promissory notes as they respectively mature ;"’ providing 
that, upon payment of the notes at maturity, the mortgage should 
become void, and containing a power of sale on default in the pay- 
ment of the notes, or either of them, the proceeds of sale, after 
paying the expenses of the sale, to be applied to any balance that 
might be then due and unpaid on the notes. These notes B. paid 
at or before their maturity, but shipped no cotton to 8. & H. 
Held, on bill tiled by B. for a specitic performance of the contract 
of sale, 

1. That the contract of sale, the bond for title and the mortgage, 
having been executed on the same day, by and between the same 
parties, and relating to the same subject-matter, must be construed 
together as one and the same transaction. 

2. That the agreement to execute the mortgage and the mort- 
gage as executed were intended as additional security for the pay- 
ment of the notes, and the stipulation for the delivery of the cot- 
ton was only inserted for the purpose of making the security more 
certainly available; that the payment of the notes at maturity was 
a compliance with the agreement and a satisfaction of the mort- 
gage, and that B. was entitled to a specific performance of the con- 
tract.—Sims vr. Knight, 197. 

19. Jurisdiction of courts over lands in another State.—As to lands situ- 
ate in another State, the courts of this State can exercise no juris- 
diction in rem, or affecting the res ; but if title or power affecting 
such lands was obtained by duress or fraud, upon proper aver- 
ments, a personal decree may be had, vacating such title or power ; 
or if such lands have been converted into money, or money has 
been realized from them, by one acting under a fraudulent title or 
power, he can be compelled to account, either in law or in equity, 
as the nature of the accounts, or the character of the relief may 
require. Rose vr. Gibson, 35. 

20. Decree sustaining demurrer not final.—A decree which simply sus- 
tains a demurrer, without further order disposing of the cause, is 
not a final decree. Jb. 35. 

21. Parol contract for sale of lands ; rule as to proof of part performance 
to take it out of the statute of frauds.—To take a parol contract for 
the sale of lands out of the statute of frauds by part performance, 
and to obtain a specific performance thereof, the contract must be 
clearly proved, and the acts relied on as a part performance ‘‘should 
be so clear, certain and definite in their object and design, as to re- 
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fer exclusively to a complete and perfect agreement, of which they 
are a part execution.”’ Pike v. Pettus, 98. 

22, Same; when sp cific performance will not be decreed.—When the tes- 
timony in reference to the contract is so conflicting that it can not 
be said to be ‘‘clearly proved ;’’ or when the acts relied on as a 
part performance are of an equivocal nature, being such as might 
have been done with other views than in part execution of the 
agreement, a court of equity will not enforce a specific performance 
of the contract, or grant relief depending on the existence of the 
contract and its validity. Jb. 98. 

23. Bill to foreclose; subsequent purchaser proper party.—An adminis- 
trator having executed a mortgage on lands to indemnify the sure- 
ties on his official bond, reserving possession to himself until his 
liability should be judicially ascertained, a subsequent purchaser 
under execution against the administrator, prior to the settlement 
of his administration, holds in subordination to the rights of the 
sureties under the mortgage ; and one of the sureties, having paid 
the decree rendered against them and their principal on settlement 
of his administration in a court of equity, may maintain a bill to 
foreclose the mortgage against the-mortgagor and the purchaser at 
execution sale, the latter having recovered possession by action at 
law against the mortgagor. Tutwiler vr. Dunlap, 126. 

24. Bill to Soreclose mortgage evecuted hy administrator to inde mnify 
surety; averment of administrator's default.—The bill in such case 
must show, by appropriate averments, that the administrator was 
in default; and averments of the filing of the bill in the adminis- 
tration suit, and of the proceedings had, and decree rendered 
therein, are insuflicient as against the purchaser, who was not a 
party to that suit. Jh. 126, 

25. kegfect of decree as evidence.—The decree rendered in the administra- 
tion suit does not conclude the purchaser, and is competent evi- 
dence against him in the foreclosure suit merely to prove the fact 
of its rendition, and amount; it is not competent evidence, as 
against him, of the liability or default of the administrator. 
Th. 126. : 

26. Cross-bill; when can not be maintained.—Ina suit for the foreclosure 
of such mortgage, the mortgagor can not maintain a cross-bill to 
have the execution and levy under which the purchaser bought, 
declared void. Such elaim is purely a legal demand between the 
mortgagor and the purchaser, a co-defendant, in which the com- 
plainant, the mortgagee, has no concern whatever, and is not the 
proper subject for a ecross-bill. Jb. 126. 

Redemption of lands by mortgagor; within what time allowed.—An 
offer by a mortgagor to redeem lands sold under a power of sale 
contained in the mortgage, whether made by bill or otherwise, 
must be made within two years from the date of sale, unless the 
mortgagee was the purchaser; in that event a bill to set aside the 
sale and to redeem may be filed within a reasonable time, to be 
determined by the circumstances of each particular case. Cooper 
v. Hornshy. 62. 

28. Billin equity by creditor to set aside voluntary conveyance; when ad- 
verse possession for ten years by grantee a bar.—Adverse possession 
for ten years by a grantee in a voluntary conveyance of land, exe- 
cuted while the grantor was surety on a guardian’s bond, is, under 
the statute of limitations, a.good defense to a bill filed by an ad- 
ministrator of the deceased ward, to have the conveyance set 
aside as fraudulent, and the land subjected to the payment of the 
guardian’s liability to his ward. Snedecor, Adm’r v. Watkins, 48. 

29. Same.—As the purpose of the proceedings in such case is not to ob- 
tain a personal judgment on the debt or liability, or to recover the 
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land, but to have the grantee declared a trustee in invitum, it is 
immaterial that the right of the complainant to proceed against 
the surety of the guardian arose within ten years prior to the 
commencement of the suit. Jb. 48. 

30. Decree in equity rendered in vacation; when valid.—Under Rule 77 of 
Chancery Practice, as found in the Revised Code, and which is 
brought forward into the Code of 1876, as Rule 80, a decree of a 
court of equity, rendered in vacation, on 13th September, 1877, is 
valid. Hooper, Adm’r v. Strahan, 75. 

31. Section 3036 of the Code of 1876 applicable to suits in equity.—Sec- 
tion 3036 of the Code of 1876, providing that all written instru- 
ments, the foundation of the suit, purporting to be signed by the 
defendant, ete., must be received in evidence, without proof of the 
execution, unless the execution thereof is denied by plea verified 
by affidavit, manifestly applies as well to courts of equity as to 
courts of law. Jb. 75. 

32. Defense of bona fide purchaser for value without notice, to bill to en- 
force vendor's lien; what answer must aver.—A defendant to a bill 
in equity filed to enforce a vendor’s lien, who is a sub-purchaser, 
and defends on the ground that he is a bona fide purchaser for 
value and without notice, must aver in his plea or answer clearly, 
distinetly and without equivocation, (1) that he is a purchaser from 
one in actual or constructive possession, who was seized or claimed 
to be seized of the legal title, at the same time setting out sub- 
stantially the contents of the deed of purchase, with date, consid- 
eration and parties; (2) that he purchased in good faith; (3) that 
he parted with value by paying money or other valuable thing, as- 
suming a liability, or incurring an injury, stating the nature of the 
consideration fully ; and (4) that he had no notice of complainant’s 
equity, and knew no fact calculated to put him on inquiry, either 
at the time of the purchase, or at or before the time he parted 
with the consideration. Jb. 75. 

33. Same; when answer insufficient.—Tested by the foregoing require- 
ments, the answers of defendants in this case, who were sub; 
purchasers, and claimed that they were bona fide purchasers for 
value and without notice, are held to be insufficient. Jb. 75. 

34. Allegations and proof must correspond.—In such case, proof without 
allegations will not entitle the defendants to the benefit of their 
defense. Jb. 75. 

35. Evrecutory contracts of infants; may be avoided without tendering 
hack what was received under the contract.—If an infant, on becom- 
ing of age, disaffirms an executory contract, the adult purchaser or 
contractor being then forced to become the actor, to have the con- 
tract performed, the guondam infant is under no conditions or 
limitations in asserting the invalidity of the contract ; the contract 
being voidable, and he making timely election to avoid by plead- 
ing his minority, his defense, if sustained by the proof, will prevail, 
without his tendering back anything he may have acquired or 
received under the contract. Lureka Co. v. Edwards, 248. 

36. Executed contracts of infants; when tender essential to relief in equity. 
But if the contract, as in this case, is executed, the rule in equity 
is different. Then the guondam infant, or any one asserting claim 
in his right, must become the actor; and coming into court in quest 
of equity, he must do, or offer to do equity, as a condition on which 
relief will be decreed him; and hence, if the money or other valu- 
able thing received by the infant be still in esse, and in the posses- 
sion of the infant or of the party seeking relief in his right, a 
bill seeking to avoid the contract need not tender, or offer to pro- 
duce or pay, as the case may be. Jb. 248. 

37. Same; when tender not required.—Where, however, as in this case, 
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41. 
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44. 


45. 


the infant executed a deed to lands sold by him, and received and 
consumed the purchase-money during his infancy, a bill averring 
this fact, filed by one claiming the land under a deed executed by 
the infant, after he had attained his majority, to have the first 
deed cancelled as a cloud upon his title, need not tender back the 
purchase-money received by the infant. Jb. 248. 

First point decided in Martin v. Martin, 35 Ala. 560, held unsound. 
The first principle decided in Martin v. Martin, 35 Ala. 560 is not 
supported by the authorities cited, or by principle. Jb. 248. 

When notice of deed of infant, which he had disagiirmed, by a purcha- 
ser from infant after he had attained his majority, immaterial. 
Where an infant, for a valuable consideration, which he received 
and used during his minority, executed a deed to lands, and dis- 
affirmed it, and sold and conveyed the lands to another, after he 
became of age, the disaffirmance of the first deed destroyed all the 
claim, both legal and equitable, vested in the grantee thereunder, 
and left in him no pretense of any equity to assert against the later 
purchaser; and hence, the fact that such purchaser had notice of 
the first deed was immaterial. Jb. 248. 

When notice material.—It is only when there is a prior right, legal 
or equitable, that notice, actual or constructive, becomes material 
to intercept or dominate an after acquired title. Ib. 248. 

Decree dismissing bill; when conclusive.—The decree of a court of 
chancery dismissing absolutely and unconditionally a bill filed by 
two heirs against the administrator of their intestate’s esfate, seek- 
ing to compel him to make a settlement and distribution of the es- 
tate, rendered on the hearing, on pleadings and proof, is an adju- 
dication of the merits of the cause against them, and constitutes a 
bar to a subsequent bill filed by the survivor of them, one havin 
died, seeking the same relief, although such decree was foundec 
on an erroneous decision as to the validity of certain decrees ren- 
dered by the probate court in which the administration of the estate 
was pending, and set up in defense of the suit by the administra- 
tor. Tankersly, Adm’r v. Pettis, 179. 

Former adjudication; what issues covered thereby.—When there is no 
question as to the jurisdiction of the court, or as to the identity of 
the parties, the inquiry, whether the subject-matter of the contro- 
versy has been drawn in question and is concluded by a former ad- 
judication, is determined, when it is ascertained that the matters 
of the two suits are the same, and the issues in the former suit 
were broad enough to have comprehended all that is involved in 
the second suit. Ib. 179. 

Decree dismissing bill on the merits; effect of can not be avoided by 
showing that bill was unskillfully drawn.—The force and effect of a 
decree of a court of equity dismissing a bill on the merits, can not 
be obviated by the complainant invoking his negligence or un- 
skillfulness in pleading. Jb. 179. 

When plea of res adjudicata not sustained by the proof.—The testi- 
mony introduced in support of a plea of res adjudicata, a 
as a defense to the bill in this case, is held to be ‘‘ entirely too 
meagre to show that the same matters were in issue, and a final 
decree pronounced on their sufficiency as a ground of relief. Rob- 
inson v. Pebworth, 240. 

When party to bill in equity estopped from objecting, on appeal, to or- 
der granting rehearing.—Where, after a rehearing was granted in 
a suit in equity on application of the defendants, the complainant, 
without objection, entered upon a second trial, he thereby impliedly 
consented lor the court to pass judgment upon the merits; and he 
is, therefore, estopped from raising the objection, on appeal, that 
the order granting the rehearing was made in vacation, and did 
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not come within the influence of the 80th Rule of Chancery 
Practice. Johnson v. Bell, 258. 

46. Decree of distribution of assets of estate between distributees; when 
free from error.—On the prine iple that equality is equity, it was 
held that, under the facts of this case, the decree of the chancellor, 
making distribution of the assets of a decedent’s estate among dis- 
tributees, was free from error. Jb. 258. 

47. Bill in equity; service on infant defendants; when erroneous.—The 
mode for the service of summons to answer bills in equity issuing 
against infants, prescribed by the 23d Rule of Chancery Practice, is 
exclusive of all other modes; and hence, service on infant defend- 
ants personally, whose parents are living and not interested ad- 
versely to them, whether they are of tender years or have nearly 
attained their majority, is irregular; and the appointment of a 
guardian ad litem on such service is premature and erroneous. 
Hibler vt. Sprowl, 

48. Same; when appointment of guardian ad litem erroneous under 26th 
rule of Chancery Practice.—Where a bill in equity, to which in- 
fants were made parties defendant,and which was veritied by afti- 
davit, avers the fact of infancy, but omits to state whether the in- 
fants were over or under the age of fourteen years, and no atlida- 
vit was filed stating the fact, the appointment of a guardian ad /i- 
tem for them in such case is violative of the 26th Rule of Chancery 
Practice, and will not support a decree against them. Jb. 50. 


See Error ann AprEAL. 
Trusts AND TRUSTEES. 
VENDOR AND PURCHASER. 
FRAUDULENT CONVEYANCE. 
CHARGE TO JURY. 
1 


Misleading charge given at request of party, not a reversible error. 
While a charge requested, which, without explanation, has a ten- 
dency to mislead the jury, by diverting them from the considera- 
tion of material evidence, may be refused by the primary court 
without error, the giving of such a charge is not a reversible error ; 
but, in such case, the party complaining should ask explanatory 
or additional instructions, to obviate its misleading tendency. 
Ala. Gt. Sou. R. R. Co. v. Jones, 487. 

2. When properly refused.—A charge requested by a party which as- 
sumes the truth of the evidence on his behalf, thereby withdraw- 
ing from the jury all consideration as to the truth or falsity of other 
conflicting evidence, is properly refused. Ford r. State, 885. 

3. Same.—A charge to the jury, requested by either party, which is 
involved and ambiguous, and has a tendency to mislead and con- 
fuse the jury, is properly refused. Brewer v. Watson, 299. 

4. Same.—A charge which ignores an important feature of the evidence 
in a cause, and for that reason is misleading, is properly refused, 
although it may assert a correct proposition of law. Savery v. 
Moore, 236. 

5. Same.—On the trial of a defendant under an indictment for gaming, 

containing one count, in which several averments are stated dis- 

junctively, a charge requested by the defendant, instructing the 
ury, that ‘‘the testimony of the witness must be such as to estab- 
ish the fact to a moral certainty, and beyond all reasonable doubt, 
that every allegation in the indictment is true,’’ should not be 
given, although it asserts a legal truism, for the reason that its 
effect would be to refer to the jury to ascertain what were the al- 
legations in the indictment. Ayers v. State, 11. 
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6. When charge invasive of province of the jury.—The jury are not com- 
pelled to find according to the mere preponderance of the evidence, 
unless it produces a reasonable conviction, or satisfaction of the 
mind; and hence, a charge instructing the jury that “if the weight 
of evidence is in favor of the plaintiff, he should recover,’’ is an in- 
vasion of the province of the jury, and erroneous, Street vr. Sin- 
clair, 110. 

Defendant's statement; when charge upon weight of, erroneous.—A 
charge réquested by a defendant in a criminal case, embodying an 
instruction to the jury, that his statement ‘‘is to be given no less 
credence on account of its not being made under oath,’’ being an 
improper infringement upon the province of the jury, was, for that 
reason, properly refused. Blackburn v. State, 319, 

8. When abstract charge error.—Where the effect of an abstract charge, 
given by the court er mero motu, though asserting a correct legal 
proposition, is, when considered in connection with the evidence, 
to mislead the jury, the giving of the charge is a reversible error. 
Bernstein ve Humes, 260, 

9. How given and how construved.—Charges to the jury should be given 
in reference to the tendencies of the testimony, and should be con- 
strued in the light thereof. S.d& NV. R. R. Co. r. Wood, 215; Alesr- 
ander v. Alexander, 295, 

10. When not erroneous.—Where counsel, in the argument of the 
cause, urged upon the jury, that there was a conflict between the 
evidence of a named witness and that of the other witnesses in 
the cause,—/held, that the court committed no error in referring to 
the argument in its charge to the jury, and in submitting for their 
consideration and determination, whether there was such conflict, 
and in referring to them the credibility of the witnesses, if such 
conflict did exist. Advng v. State, 1. 

ll. When charge does not invade province of the jury.—Upon exception 
to a sentence in the general charge of the court, wholly discon- 
nected from the body of the charge, which is in these words: ‘*Do 
you thus believe then that in this county and before the finding 
of the indictment in this case, the defendant killed John T. Frank- 
lin [the deceased |? If so, then inquire, as I have stated, from the 
evidence, what the circumstances of the killing were, what was 
the situation of the parties to each other,’’—held, that there was 
no invasion of the provinee of the jury—no assumption that any 
fact was proved, nor the withdrawal from the consideration of the 
jury of evidence tending to establish any fact. 

12. When charge és abstract.—On the trial of a defendant indicted for 
murder, if there is no evidence tending to show that the killing 
was unintentional, though unlawful, a charge requested by the de- 
fendant instructing the jury, that the defendant might be found 
guilty of manslaughter in the second degree, although guiltless of 
a higher offense, is abstract and should be refused. Jb. 7. 

13. Same.—In the absence of all evidence in such case having a ten- 
dency to show that at the time of the killing the defendant was in 
imminent peril of life or grievous bodily harm, or of the existence 
of circumstances creating in his mind a reasonable belief of such 
peril, a charge requested by the defendant embodying instructions 
on the law of self-defense, is abstract, and should be refused. 
Th. 1. 
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1. $179. Liability of sureties on official bond for wrongful act com- 
mitted under color of office. Mason r. Crabtree, 479. 
2. §375. State’s lien for taxes. Driggers v. Cassady, 529. 
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public crossing. Ala. Gr’t Sou. R. “R. Co. McAl- 
pine, 545. 
§ 2121. Statute of frauds. Cooper v. Hornsby, 62; Pike v. Pettus, 
98; Horton v. Wollner, Hirshberg & Co. 452. 
§ 2140-1. Sale of freight by common carrier. Nathan Bros. 
v. Shivers, 117. 
§ 2145. Execution of deed to land. Allred v. Elliott, 22 
§ 2166. 2. of mortgage. Pique, Manier & Hall v. Aren- 
dale, 91 
§ 2199. Parol trust in land void. Rose v. Gibson, 35; Whaley 
v. Whaley, 159. 
§ 2372. Administration of estates granted to sheriff. Landford 
v. Dunklin et al. Adm’ rs, 594. 
§ 2520. Liability of administrator for interest. Clark, Adm’r 
r. Hughes, 163. 
§ 2521. Costs of contest of administrator’s account. Moody, 
Adm’r v. Hemphill, 169. 
§ 2698. Divorce as affecting dower. Williams, Adm’r v. Hale, 83. 
§ 2710. Power of husband to receive wiie’s property. Smith 
v. Whitfield, 106. 
2715-16. Widow’s distributive share and dower as affected by 
separate estate. Harris v. Harris, 536. 
§ 2820. Exemptions. State v. Allen, 543; MeCrary v. Chase & 
Co., 540. 
§ 2827. Homestead exemption to widow. Hutsfield v, Harroley, 
Adm’r, 231. 
§ 2834. Contest of exemption. MeCrary v. Chase & Co. 540. 
§: 2840. Homestead exemption to widow. Hatsfield v. Harvoley, 
Adm’ r, 231. 
§ 2877-9. Redemption of realty. Harris v. Miller, 26; Cooper 
v. Hornsby, 62. 
§ 2890. Suit on contract for delivery of property. Ragland 
v. Wood, 145. 
§ 2905. es in writing, joint and several. Steed v. Barn- 
hill, 157. 
§ 2919. Recovery against one or more of several defendants. 
Steed v. Barnhill, 157. 
§ 2994. Set-off by surety. Beard v. Union & Am. P. Co., 60. 
§ 3029-30. Trial of cause without a jury; special finding. Betan- 
court v. Eberlin, Adm’r, 461, 
§ 3058. Competency of parties as witnesses. Dunlap, Adm’r 
v. Mobley, Adm’r, 102; Dudley, Adm’r v. Steele, 423. 
§ 3104. Demurrer to evidence. Curtis v. Daughdrill, 590, 
§ 3156. Amendments. Burns v. Campbell, 271; Mahan v. Smith- 
erman, 563. 
§ 3161-72. Rehearing. Renfro Bros. v. Merryman & Co., 195. 
§ 3227. Statute of limitations of five years. Cooper v. Hornsby, 62. 
§ 3240. Statute of limitations as affected by partial payments. 
Royston v. May, 398; Curtis v. Daughdrill, 590. 
§ 3290. Venue of trial of right of property. Ex parte Dunlap, 73. 
§ 3345. Venue of trial of right of property. Ex parte Dunlap, 73. 
§ 3395. Summary proceedings against county treasurer. Cohen 
v. Coleman, 496; Boothe v. King, 497. 
§ 3440 et seg. Mechanics’ lien. Rothe v. Bellingrath, 565. 
§ 3467. Landlord’s lien. Agee v. Mayer Bros., 88. 
§ 3476-7. Enforcement of landlord’s lien. Agee v. Mayer Bros., 88. 
§ 3555 et seg. Erection of mill-dams. Folmar v. Folmar, 136. 
§ 3634. Certified statement of judgment before justice of the 
peace as evidence. Burns v. Campbell, 271. 
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39. § 3704. Unlawful detainer. Houston v. Farris & McCurdy, 570. 
40. § 3896. Decree in chancery rendered in vacation. Hooper, Adm’r 
v. Strahan, 75. 
41. § 3945. Confession of judgment a release of errors. McNeil 
v. State, 71. 
42. § 4299. Degree of murder to be found by the jury. Storey 
v. State, 329. 
43. § 4369. Trading in farming products between sunset and sunrise. 
Gilliam v. State, 10; Russell v. State, 348. 
44. §§ 4454-5. — of judgment for fine and costs. Burke 
. State, 377. 
45. §§ 4629-30. Abatement of prosecution for misdemeanor in circuit 
court. Moore v. State, 307. 
46. § 4765. Oath to petit jury. .A//en v. State, 5; Storey v. State, 329. 
47. § 4785. Indictment. Goree v. State, 7. 
48. §§ 4816-20. Suspension of statute of limitations in criminal cases. 
Coleman v. State, 312. 


COMMON CARRIER. . ‘ 


1. Common law liability of ; measure of. —By the common law a com- 
mon carrier is absolute ly liable for the s safety of goods entrusted to 
him for transportation, and is responsible for injuries or losses 
which can not be directly traced ‘‘ to the act of God, or of the pub- 
lie enemy, or of the party complaining ;’”’ and for goods which he 
fails to deliver, the measure of his liability is the value of the goods 
at the place of delivery, at the time when they ought to have been 
delivered. Ala. Gt. Sou. R. R. Co. v. Little, 611. 

2. Same; to what extent may be limited by special contract.—It is now 
well settled that a common carrier may, by special contract, limit 
or qualify his liability as an insurer, or his common law liability, 
that is, his liability for losses occurring by unavoidable accidents, 
not within the exception of ‘‘ the act of God, or of the publie ene- 
my, or the fault of the party complaining,’’ not only touching the 
risks or accidents for which he is answerable, but also as to the 
amount of damages for which he will be liable in the event of loss 
or injury, when the purpose appears to secure a reasonable and 
just proportion between his liability and his compensation. Jb. 
611. 

. Liability of ; when he can not limit or qualify.—But public policy 
and every consideration of right and justice forbid that a common 
‘arrier should be allowed to stipulate for exemption from, or 
limitation of his liability for losses or injuries occurring through 
the want of his own skill or diligence, or that of the servants or 
agents he may employ, or through his or their willful default or 
tort. Jb. 611, 

. Same.—Where a common carrier stipulated in a bill of lading, giv- 
en for alcohol delivered to it for shipment, that, ‘‘in considera- 
tion of rates inserted, it is agreed that, in case of loss or damage, 
the same shall be adjusted at a valuation of twenty dollars per bar- 
rel,’’ he is liable, in the event of a loss not occurring from the want 
of ordinary care, skill or diligence, only for the amount expressed ; 
but if the loss resulted from a want of ordinary care, skill or dili- 
gence, he is liable for the full value of the goods, as for exemption 
from this liability he has not stipulated, and the law will not tole- 
rate that he should stipulate. Jb. 611. 

. Bill of lading executed by; when a special contract.—A bill of lading 
given by a common carrier, on the delivery of goods to him for 
transportation, and accepted by the shipper or consignor with 
knowledge of its contents, or with the opportunity of acquiring 
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knowledge thereof, if he is reasonably prudent, limiting the ex- 
traordinay liability of the carrier, is deemed and regarded as a 
special contract. Jb. 671/, 

. Liability of ; presumption of negligence—Where goods are lost or 
damaged, while in the custody of a common carrier under a special 
contract, and he gives no account or explanation of the loss or 
injury, a presumption of negligence follows, rendering him liable. 
1b. 611. 

Liability of for loss of freight shipped toa ‘‘flag station;”’ burden of 
proof.—Where, in an action against a railroad magn oak as a com- 
mon carrier, to recover damages for the failure to deliver a quantity 
of corn received by it for transportation to a designated point on 
the road, at which there was neither depot nor agent, it was shown 
that the corn was received by the company and _ transported in 
good condition to the place of destination, and the car in which it 
was shipped, was placed on a side-track for the consignee, where 
it remained for several days, with no one in charge of, or protect- 
ing it, and that when the corn was taken from the car and measured, 
there was a deticieney in quantity,—he/d, that the burden of proof 
was on the plaintiff to show that the loss oecurred between the 
time when the corn was received by the company, and the time 
when the car containing it was left on the side-track, that being, 
under the facts of this case, a delivery, and not on the defendant 
to show that the loss occurred after the car was placed on the side- 
track. South & North Ala. RL R. Co. rv. Wood, 775. 

8. Sale; effect of delivery to common carrier.—A delivery of goods to a 
carrier for the buyer, in accordance with his specific request, is a 
delivery to the buyer. Pilgreen v. State, 368. 

. Same; relation of the common carrier to the parties.—When goods are 
forwarded through an express company, by instructions of the pur- 
chaser, marked “C. 0. D.,’” the carrier is the agent of the pur- 
chaser to receive the goods from the seller, and the agent of the 
seller to collect the price from the purchaser; and the sale is com- 
plete when the ead are delivered to the carrier. Jb. 368. 

10. Local statute prohibiting sale of intoxicating liquors; when sale not 
violative of. —A sale, to be in violation of a local statute, making it 
unlawful ‘to sell, ete., spirituous, vinous, or malt liquors,’’ within 
a designated locality, must be made in that locality ; and hence, a 
sale, passing the title, made in a different locality, where the 
liquor is set apart and delivered to an express company, to be by 
it transported into the territory covered by the statute, and there 
delivered to the buyer, is not within the words or spirit of the 
statute, althougn the liquor is sent “‘C. O. D.,”’ by instruetions of 
the buyer, and he pays the price therefor on delivery. /b. 368. 

. Sale by common carrier of freight; good faith and diligence required. 
An agent of a common ¢arrier is not only held to good faith in mak- 
ing a sale under the statute of packages held for freight, but also to 
reasonable diligence in ascertaining and giving notice of the con- 
tents of the packages. Nathan Bros. v. Shivers, 117. 

12. Same; what reasonable diligence implies.—Reasonable diligence in 
such case requires that the agent must examine all external indi- 
cia and marks on or about the packages, and all other sources of 
information, reasonably within his reach; but he is neither re- 
quired nor authorized to break or open the packages for the pur- 
pose of ascertaining their contents. Jb. 1/7. 

13. Same; when agent and purchaser liable to owner.—If the agent knows 
the contents of the packages, or has good reason for believing what 
they are, and, withholding such knowledge or well-founded bt- 
lief, he makes the sale to a favorite having superior knowledge, and 
at a nominal price, this constitutes a fraud which subjects the per- 
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petrators to an action for damages, at the suit of the party injured. 
Ib. 117. 

14. Same; diligence and good faith, questions for the jury.—Whether 
the agent knew, or could have learned, or had just grounds for be- 
lieving what were the contents of the packages, and whether he 
acted in good faith in giving the notice prescribed by statute, and 
in making the sale, are questions for the jury, under appropriate 
instructions from the court. Jb. 71?. 


See RAILROAD. 
CONFEDERATE MONEY. 


1. Power of this court over results of former erroneous rulings as to Con- 
Sfederate transactions. —This court can exert no power over the hard- 
ships which have resulted from former erroneous rulings in refer- 
ence to Confederate transactions. They present, however, ‘‘strong 
claims for concession, compromise and adjustment, graduated by 
a scale approximating true value.”” Roberts «. Rice, 187. 

2. Judgments on contracts based on Confederate prices conclusive.—A 
judgment rendered in 1871 on a promissory note executed in 1864, 
for purchase-money of personal property then bought at adminis- 
trator’s sale, is conclusive between the parties, and can not be as- 
sailed or scaled on account of Confederate prices. [b. 187. 

3. Payment of debt to truster in Confederate money ; effect of —The prin- 
ciple is firmly settled by the numerous decisions of this court, that 
whatever liability trustees may have incurred to cestuis que trust by 
accepting Confederate money, during the late war, in payment of 
debts due to the trust estate, ‘tas to the debtor, the debt is extin- 
guished as completely as if the payment had been made in gold 
and silver.’ Trustees of Howard Coll ger. Turner, 429. 

4. Same.—Where one subscribed to the endowment fund of a college, 
a corporation under the laws of this State, prior to the late war, 
and gave his promissory notes to the amount of his subscription, 
and afterwards, and during the war, paid the notes in Confederate 
treasury notes, and received from the trustees, in pursuance of a 
prior agreement and the by-laws of the corporation, a certificate of 
permanent scholarship in the college, entitling him to the tuition 
of one pupil fr perpetuo, the receipt of the Confederate money by 
the trustees operated a payment of the notes, and entitled the sub- 
seriber to his certificate; and hence, the fact that such payment 
Was made in Confederate money is no defense to an action brought 
by the holder of the certificate of scholarship against the corpora- 
tion for a breach thereof. [b. 429. 


CONFUSION OF GOODS. 


1. Doctrine applies to mortgaged chattels.—Where the owner of goods 
willfully, or through want of proper care, so mixes or mingles them 
with the goods of another, that they can not be distinguished, the 
latter is entitled to the whole, unless he consented to the act ; and 
this principle applies to mortgaged chattels, and a confusion thereof 
by the mortgagor with other chattels owned by him makes the 
whole prima facie, at least, subject to the lien and operation of the 
mortgage. Burns ve. Campbell, 271. 


. 
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CONSTITUTIONAL LAW. 


1. Section 4 of Art. 14 of constitution coustrued.—Soliciting and receiv- 
ing subscriptions for a newspaper published in another State by a 
corporation, is not doing ‘‘business’’ in this State, within the mean- 
ing of section 4, article 14, of the constitution, prohibiting foreign 
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corporations from doing any business in this State without having 
at least one known place of business, and an authorized agent or 
agents therein. Beard v. Union & Amer. Pub. Co. 60. 

Second section of act of December Sth, 1880, unconstitutional.—No 
legislative attempt having been made prior to the passage of the 
act of December Sth, 1880, to tax the shenes of national banking 
associations, the second section of the act, providing that ‘‘ there 
shall be assessed and collected in any county where such associa- 
tion is located, upon each share of the capital stock of such asso- 
ciation which has escaped taxation for any preceding year since 
1874, the same rate of taxation, State and county, as was in each 
year assessed and collected upon other moneyed capital,’’ is viola- 
tive of sections + and 5 of article 11 of the constitution, limiting 
the rate of taxation in any one year for State and county purposes. 
Maguire v. Board of R. & R. Com’rs Mobile Co. 401. 

Distinction between levy and assessment of taxes ; constitutional inhi- 

hition applies to former, not to latter —The constitutional inhibition 

is against levying taxes, a legislative function, and not against as- 
sessing taxes, the work of the assessor; and hence, the constitu- 
tion does not inhibit the assessment and collection of taxes which 
have been levied, but which have —- the assessor, or, by rea- 
son of defective machinery, could not be collected. But when the 
legislature declares a new subject of taxation, not theretofore 
taxed, or attempted to be taxed, and levies a tax upon it, which, 
in the aggregate, transcends the constitutional limit, calling it a tax 

for past years can not heal the infirmity. J. 407. 

ection 4 of article 11 of constitution, limiting rate of taxation ; when 

statute not within inhibition—Seetion 4 of article 11 of the constitu- 
tion was not intended to prohibit the enactment of a statute which 
should operate from year to year until altered or repealed, as the 
legislative function may be performed in one year, to be operative 
for successive years; but its meaning is, that a greater ve soe than 
three-fourths of one per cent. shall not be levied or imposed in and 
for one year. Jhb. 401. 

Rights of transit through the State guaranteed to citizens by the con- 
stitution. —Under constitutional provisions both State and Federal, 
every citizen of the United States and of the several States of the 
Union has, as an attribute of personal liberty, the right of free 
egress from, and transit through the State, unless restrained by 
due course of law; and this right is subject only to such legisla- 
tive regulations as may be imposed by the exercise of the police 
power of the State, or as may remotely affect it in the legitimate ex- 
ercise of the power of State taxation. Joseph v. Randolph, 499. 


PR 


6 Constutionality of statutes; how determined.—A statute is to be inter- 


aeeogge according to the intention of the legislature, apparent on its 
ace, and its constitutionality must be determined by its natural 
and reasonable effect. Ib. 499. 


7. Same; power of legislature to regulate constitutional right.—No prin- 


ciple of construction is sounder than the common-sense and cardinal 
rule, that ‘‘ what can not be done directly can not be done indi- 
rectly ;’’ and hence, a constitutional right, though subject to regu- 
lation, can not be destroyed, or impaired under the device or guise 
of being regulated. Ib. 499. 


8. Act of January 22, 1879 (Pamph. Acts, 1879-80, p. 205), as amended 





by act of December 8, 1880, (Pamph. Acts, 1880-1, p. 162), uncon- 
stitutional.—The act of January 22, 1879 (Pamph. Acts, 1879-80, p. 
205), as amended by act of December 8, 1880 (Pamph. Acts, 1880-1, 
p. 162), providing that ‘no person, whether for himself or other 
persons, shall be permitted to employ, engage, contract, or in any 
other way induce laborers to leave’’ the counties designated in 
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the act, ‘‘ for the purpose of removing said laborers from this State, 
without first paying to each of said counties in which such person 
shall operate a license tax of two hundred and fifty dollars, such 
license tax to be collected as other license taxes,”’ etc., and declar- 
ing a violation of its provisions a misdemeanor, being an indirect 
tax upon the citizen’s right of free egress from the State, andl op- 
erating to hinder the exercise of his personal liberty, and to seri- 
ously impair his right to emigrate, is violative of both the State 
and Federal constitutions, and is void. Ib. 499, 

9. Same; can not be sustained as a legitimate exercise of the police power 
of the State.—Said act has none of the characteristics of a law de- 
signed to provide regulations promotive of domestic order, morals, 
health, or safety, or kindred subjects, properly falling within the 
purview of domestic police; and hence, it can not be sustained as 
a legitimate exercise of the police power of the State. Ib. 499. 

10. Same; can not be sustained as a license tax.—Nor can the act be sus- 
tained as a statute designed to impose a mere occupation or busi- 
ness tax; because, on its face, and by its terms, a license is re- 
quired for the doing of a single act, and not for carrying on a busi- 
hess or occupation. Ib. 499. 

ll. Statutes authorizing judguvcuts in attachinent suits without personal no- 
tice valid.—The statutes of this State, as they formerly existed, 
authorizing personal judgments against defendants in suits com- 
menced by attachment, without other notice than the levy of the 
attachment on the property or effects of the defendant gave, were 
consistent with the constitution; and judgments rendered therein, 
as between citizens of, and as to property found in, this State, 
were of the same force and etfect, when drawn in question collater- 
ally, as if they had been rendered on personal service. Betan- 
court vr. Eberlin, Adim’r, 461. 


CONTEST OF EXEMPTIONS. 


2. Evemption : contestation of, a suit; hy what facets supported.—The 
contestation of a claim of exemptions is essentially a suit, in which 
the plaintiff causing the levy is the actor, and the levy is the insti- 
tution of the suit. The causes of contest assigned must be sup- 
ported by facts existing at the time the contest is instituted; and 
the subsequent occurrence of facts essential to the plaintiff's right 
of recovery, operating to defeat or divest the right of exemption, 
will not support the contest. MeCrary v. Chase & Co. 540. 

2. Same.—Hence, where personal properiy levied on under an execu- 
tion was claimed as exempt by the defendant in execution, and 
the claim was contested, and at the time of the levy and of making 
the claim the defendant was a resident of this State, his subse- 
quent removal from the State, and residence in another State at 
the time of the trial of the contest can not deprive him of his right 
to an exemption of the property levied on from the payment of the 
execution. Jb. 540. 


See EXEMPTIONS. 
HoMESTEAD. 
CONTRACTS. 


1. Contract for delive ry of p rsonal prope rty; place of delive ry.—Under 
a contract for the delivery of specific articles of personal property, 
which specifies no place of delivery, the general rule is, especially 
where such articles are cumbersome, that they are to be delivered 
at the place where they are situated, or are to be manufactured. 
In such case the vendor is not bound to send or carry the goods to 
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the vendee, but is only required to deliver them on demand. Rug- 
land v. Wood, 145, 

Same; when payable in money.—Suech a contract does not become 
payable in money, or the foundation of a suit for damages for a 
breach thereof, until there has been a demand by the purchaser 
or his assignee, and a refusal on the part of the vendor to deliver. 

Cie reuling Cobh CG. Reed, 4 Nt uw. 444, on this point.) Th 145. 

Same; construction of. —A contract by the owner of a saw mill for 
the delivery of a stated amount of lumber to a purchaser, one-half 
during the year 1877 and the other half during the year 1878, with- 
out designating the place of delivery, must be construed as an 
agreement on the vendor's part to deliver the lumber at his mill, 
one-half during each of said years, on the purchaser’s demand ; 
and until such demand is made, in the absence of facts dispensing 
with the necessity therefor, there is no default or breach of the 
contract. [h. 145. 

Same; from what date bears interest.—Debts or obligations payable 
on demand do not bear interest until a demand is made, or suit is 
instituted ; and hence, interest would run on such a contract only 
from a breach thereof. Jb. 145. 

Debt contracted hy erecutors when Hin pose 8 only a pe rsonal liahility. 
Under the provisions of a will directing the testator’s estate to be 
kept together and managed by the executor until the youngest child 
should attain the age of twenty-one years, and authorizing the ex- 
ecutor to transact any business pertaining to the interests of the 
estate without the orders of any court, the executor has no au- 
thority to contract, on the credit of the estate, for the services of a 
party to take charge of, and superintend the cultivation of lands 
belonging to the estate; and such a contract, made in 1861, only 
imposed a personal liability on the executor. Vann v. Vann, Ba'r, 
154. 

Recovery on joint aud several contracts.—Under the statute (Code of 
IS7T6, $§ 2905, 2019), written obligations and promises of any de- 
scription are several as well as joint; and in a suit against the ob- 
ligors or promisors a recovery may be had against one or more of 
them, as the facts in evidence may justify. Steed ¢. Barnhill, 157. 

% rtificate of permanent scholarship na college : its eth ct and obliga- 
tion.—A certificate of permanent scholarship, issued by the trust- 
ees of Howard College, a corporation, under the provisions of its 
charter and by-laws, by which the holder, in consideration of 
money paid, became entitled to the tuition of one pupil jn perpetue, 
is a valid and binding contract, conferring upon the holder the 
right to send any fit person within his option to the college as a 
pupil, to be educated, subject to the usual regulations of the insti- 
tution, free of tuition, and imposing upon the corporation a corres- 
ponding legal obligation, a breach of which is a ground of action. 
Trustees of Howard College v. Turner, 429. 

Same; what constitutes a breach thereof.—The refusal of the corpora- 
tion to permit the holder of the certificate of permanent scholarship 
the benefit thereof, by denying to him the right to appoint a pupil 
to‘attend the institution, free of tuition in perpetuo, is a breach of 
the contract evidenced by the certificate, which the holder is au- 
thorized to treat as a total breach, and for which full and final 
damages may be recovered in one action. Jb. 429. 

Same; measure of damages in action for breach of. —In assumpsit by 
the holder of such certificate against the corporation for a breach 
of the contract evidenced by the certificate, the measure of dam- 
ages is the value of the scholarship, with lawful interest. Jb. 429. 

Same.—It not being shown in such case that the scholarship had 
any marketable value, and in the absence of evidence tending to 
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show that it was of less value at the commencement of the suit 
than at the date of purchase,—held, that prima facie, at least, 
the value of the scholarship was the price agreed to be paid for it. 
Th. 4.29. 

11. Contract entered into by correspondence; date of.—When a contract 
is made by letters, offering and accepting a stated proposition, sent 
and received by mail, the date of the letter of acceptance is the 
date of the contract. Horton v. Wollner, Hirshberg & Co. 452. 


See CHANCERY. 
Fraups, STATUTE OF. 
INFANTS. 
INSURANCE, FIRE. 
INsunkANCE, LIFE. 
MortGace. 
SALE. 


VENDOR AND PURCHASER. 


CORPORATIONS. 

1. Section 4 of Art. 14 of Constitution construed.—Soliciting and re- 
ceiving subscriptions for a newspaper published in another State 
by a corporation, is not doing ‘‘business’’ in this State, within the 
meaning of section 4, Art. 14, of the constitution, prohibiting 
foreign corporations from doing any business in this State without 
having at least one known place of business, and an authorized 
agent or agents therein. Beard v. Union & Amer. Pub. Co., 60, 

2. Power of corporations to change contracts hy subseq ue wt by-laws; when 
such by-laws hecou part of the contract.—While it is only existing 
by-laws of a corporation which are presumed to be known, and in 
reference to which it is presumed corporate contracts are made ; 
and while it is true that a corporation has not the power, by laws 
of its own enactment, to disturb or divest rights which it had 
created, or to impair the obligation of its contracts, or to change 
its responsibilities to its members, or to draw them into new and 
distinct relations; yet, parties may contract with corporations in 
reference to laws of future enactment, and may agree to be bound 
and aifected, as they would be bound and affected if such laws 
Were existing; and they may thereby consent that such laws may 
enter into, and form part of their contracts, modifying or varying 
them. Nupre me Command: ry, Knights of Golden Rule ve Ains- 
worth, 436. 

3. Privat corporation; may he dissolved by act of stockhoiders.—A pri- 
vate corporation, organized under the general law, for the purpose 
of conducting a purely private enterprise, entered upon solely for 
the benefit of the shareholders, no matter of duty, public in its 
nature, or pertaining to the public welfare, being enjoined or as- 
sumed, which would not equally obtain, if the stockholders had, 
Without incorporation, formed a joint stock company or partner- 
ship, having the same objects in view, may be dissolved by the 
stockholders without obtaining the consent of the State; and the 
duration of its corporate existence may be limited by a by-law 
adopted at the time of its organization. Merchants & Planters 
Line v. Waganer, 581. 

4. Same; dissolution at period fired by law; continuance of business 
ajter dissolution: nature of,” and rights and duties of parties.—A by- 
law of such corporation, adopted at the time of its organization, 





644 INDEX. 


CORPORATIONS—Continued. 


providing that it shall be dissolved on a designated day in the 
future, puts an end to the corporation on the day designated ; and 
its continuance thereafter is merely permissive, the result of silent 
acquiescence, and it can only be regarded as a joint stock com- 
pany, having no fixed duration, and being liable to be terminated 
at the mere will of any of the parties in interest; but so long as 
the shareholders continue to act in joint adventure after such dis- 
solution, they must be presumed to have agreed to be governed by 
the same authority and rules as those which governed the corpora- 
tion. Jb. 581. 
See CHANCERY, 1-3. 
CONFEDERATE Money, 4. 
InsurANcE, Lire. 


RAILROADS. 


COSTS. 
See CHancery, 16. 
Error AND APPEAL, 11. 
EXECUTORS AND ADMINISTRATORS. 
MILL-DAM. 
CriminaL Law, 1. 
COUNTY TREASURER. 
See SUMMARY PROCEEDINGS. 
COURT, COMMISSIONERS. 
See SuMMARY PROCEEDINGS. 
COURT, COUNTY. 
See CuLLMAN County. 
ERROR AND APPEAL. 


Mapison County. 


COURT, PROBATE. 
See CHANCERY, 11. 
Estates OF DECEDENTs. 
EXECUTORS AND ADMINISTRATORS. 
HoMESTEAD. 
MILL-DAM. 
Tax SALEs. 
CRIMINAL LAW. 
I. ASsAULT AND BaTTerRy. 
See infra, sub-titles, Evipence, and PLeas aNpD DEFENSES, 
II. BurGuary. 
See infra, sub-title, PLeas anpD DEFENSES. 
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Ill. Buyrxe Corron tx THE SEED IN VIOLATION OF LOCAL STATUTE. 


See infra, sub-title, InpIcTMENT. 
IV. Costs. 


1. Hard labor for costs; when sentence sufficient—Where the record 


. 
~ 


0. 


6. 


does not show that the bill of costs includes any costs, for the 
payment of which the defendant can not be legally imprisoned, a 
judgment of conviction, specifying the exact duration of the ad- 
ditional hard labor imposed for costs, is sufficient. Croom 
u. State, 14. 

See Error anp APPEAL. 
VV. Evipence. 

Declaration of def ndant; when imadmissible.—It is not competent 
for a defenciant indicted for larceny and who defends under a claim 
of ownership, to introduce in evidence a declaration made by him 
while in possession of the property alleged to have been stolen, 
showing how his asserted right or claim originated. Such declara- 
tion is no part of the res gestw, but merely a recital of a past trans- 
action. Allen v. State, 5. 

When declarations made in presence of deceased incompete nt—Where, 
on the trial of a defendant indicted for murder, it was shown that 
the deceased came to his death from a cut or stab made at night 
with a knife or some other sharp instrument, the fact that one who 
Was present at the scene of the crime, but who was not examined, 
told a witness, a short time after the wound was inflicted, in the 
presence of the deceased, that he did not know who struck the 
deceased, that it was too dark to recognize any one, and that the 
deceased heard the statement and made no reply, is not competent 
evidence for the defendant, although no eye-witness to the trans- 
action was examined, and the State relied in part on dying declara- 
tions of the deceased, subsequently made, to show that the de- 
‘fendant dealt the fatal blow. Sy/rester v. State, 17. 

When evidence irrelevant and inadmissible.—The guilt or innocence 
of a defendant in a criminal case can not be, in any manner, af- 
fected by er parte statements made in his absence, whether they 
be inculpatory or exculpatory; and hence, on the trial of a de- 
fendant charged with murder, the fact, that, on an inquest held 
over the body of the deceased, no charge was made against the 
defendant, and no evidence was introduced, implicating or tending 
to implicate him in the killing, is irrelevant and should be excluded 
from the jury, when it is not shown that any of the witnesses for 
the State were examined before the coroner, and their testimony 
could not thereby be impeached. Jb. 17. 

Testimony taken before coroner; when inadmissible on trial for mur- 
der.—The written statement of the testimony of a witness ex- 
amined before a coroner, and by him reduced to writing, on an in- 
quest held by him over the body of the deceased, is not competent 
evidence for a defendant on trial for murder, on proof that the wit- 
ness had removed from the State. Jb. 17. 

Cross-eramination of witness; what competent to show on.—It is com- 
petent for the State, on the cross-examination of a witness ex- 
amined on behalf of a defendant on trial for murder, and who had 
testified to material facts relating to the commission of the offense, 
for the purpose of testing his bias or prejudice, to show that the 
witness had been summoned as a juror on a former trial of the 
cause,’ and that he had then stated on his voir dire, that he had no 
fixed opinion as to the defendant’s guilt or innocence that would 
bias his verdict. Jb. 17. 
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Dying declarations; theory on which they are admissible in ¢ ridence. 
Dying declarations are not admissible in evidence merely on the 
ground, that they are not willfully or intentionally false ; but from 
the necessity of the case, in order to bring man-slavers to justice, 
and because, being utiered under a sense of impending death, 
the solemnity of the occasion is tantamount to the safeguard of an 
oath. Ih, 17. 

Same; weight of. —If such declarations point to the identity of the 
defendant, as the guilty agent, with the same clearness and cer- 
tainty as if the deceased had designated him by name, they are 
entitled to as much weight as if the defendant’s name had been 
expressly mentioned. Jb. 17. 


9. Flight of defendant as evidence of guilt. —The tlight of a defendant in a 


10. 


11. 


12 


criminal ease may or may not be considered as a circumstance 
tending to prove guilt, depending on the motive which prompted 
it,—whether a consciousness of guilt and a pending apprehension 
of being brought to justice caused the flight or whether it was 
caused from some other and more innocent motive. J. /?. 

Homicide; general character of deceased jor violence; degrees in. 
Where on the trial of a defendant indicted for murder a witness 
examined on his behalf had testified that he knew the general 
character of the deceased for peace, and that, outside of his triends, 
he was regarded as a turbulent and dangerous man, it is error for 
the court to require the defendant, on motion of the State, to in- 
corporate in a question proprounded by him to the witness touch- 
ing the deceased’s general character for violence, the words 
**blood-thirsty,’’ ‘“‘quarrelsome,”’ ‘‘turbulent,’’ ‘‘revengeful’’ and 
“dangerous.’’ There are degrees in a quarrelsome or turbulent 
character; and, the proper predicate of knowledge being laid, the 
defendant should be free to ask such legal questions as he may 
elect toask. DeAriman ev. State, 357. 

Cross-eramination of witness as to general character: what qu stions 
permissible. —As character manifests itself by the manner in which 

‘one is esteemed, spoken of, or received in society, it is always per- 
missible, on cross-examination of a Witness testifying in reference 
thereto, to ascertain the extent of his information, the foundation 
of his opinion, or the data from which he draws his conclusion ; and 
hence, on the trial of a defendant indicted for murder, in which 
the general character of the deceased for peace was an issue, it is 
error for the court to refuse to allow the defendant, on cross-exami- 
nation of a witness examined by the State, who had testified that 
the deceased’s general character for peace and quiet was good, to 
ask the witness whether he had not heard of certain cnumerated 
acts of violence done by the deceased. Jb. #57. 

Violent or blood-thirsty character of deceased; when material.—When 
it is doubtful who was the aggressor, the known violent or blood- 
thirsty character of the deceased is a material matter to be con- 
sidered by the jury, as more prompt and decisive measures of de- 
fense are justifiable against such an assailant. But this principle 
is confined to defensive measures; and it furnishes no excuse or 
palliation for aggressive action, nor when the difficulty is brought 
on, or sought by the accused. 7b. 351. 


13. Confession; admissibility of. —Held, under the facts shown by the 


evidence in this case, that a confession made by the defendant to 
an officer who had him in his custody, was voluntary and admissi- 
ble Jhb. 351. 


14. Self-defense; when previous threats by deceased may be considered in 


aid of. —While previous threats do not make out the plea of self- 
defense, but there must be an actual or apparent present, impend- 
ing peril to life or limb, either so menacing as to render any at- 
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tempt to escape an increase of the peril, or such peril as can not 
reasonably be otherwise avoided, before life can be taken even by one 
who is without fault himself; vet, such threats, if proved, and made 
known to the defendant, should be weighed by the jury, with other 
acts indicating hostility, in determining whether the fatal act was 
done under the reasonable and honest conviction, that its perpetra- 
tion was then and there necessary to save the accused from the loss 
of his life, or from suffering great bodily harm. Jb. 357. 

Ld. Threat ning letters written by witness to defi ndant; when admissible. 
Where on the trial a defendant indicted for an assault with intent 
to murder, the person upon whom the assault was made was ex- 
amined as a witness for the prosecution, letters written by the wit- 
ness to the defendant, and received by the latter a short while 
prior to the assault, showing hostility to the defendant, and threat- 
ening in character, are admissible in evidence on behalf of the de- 
fendant, for the purpose of proving the witness’ hostile feelings 
towards him, and of shedding light on the witness’ credibility. 
Burke v. State, 377. 

16. Seti ; for what purpose not adm ssible.—But where in such case, the 
defendant is shown to have been the ageressor, the letters, although 
containing threats against the life of the defendant, can not excuse 
or extenuate the assault. Parties can not, under a pretext of self- 
defense, bring on a difficulty, and shield themselves from punish- 
ment by proof of previous threats. Jb. 377. 

17. Motive ov jutention; how proved.—Motive or intention is an inferen- 
tial fact, to be drawn by the jury from proven, attendant facts and 
circumstances ; an uncommunicated belief, motive, or intention can 
not be testified to by a party to a civil suit, when examined as a 
Witness, nor canit be stated by a defendant in a criminal case in the 
unsworn statement which he is allowed to make under the statute. 
Fb. 377. 

1s, Threats by defi ndant against deceased ° admissibility of.—While 
threats by the defendant to kill ove man may not be admissible 
under an indictment for the murder of, or assault with intent to 
murder another, threats to kill or injure some one not definitely de- 
signated, especially when made shortly before the commission of 
the offense to which they may be construed to have reference, are 
admissible in connection with other explanatory circumstances, on 
proof of the corpus delicti. It isa matterof mere inference whether 
the deceased came within the scope of such threats; and their 
Weight or probative force is a question entirely for the jury. Ford 
r. State, 385. 

19. Homicide: what admissible as an act of preparation.—On the trial 
of a defendant for murder, it being shown that the homicide was 
committed in the afternoon, and that the defendant and deceased 
had had a difficulty in the morning of the same day, and that bad 
feelings existed between them during the intervening hours.—he/d, 
that the primary court committed no error in admitting the testi- 
mony of a Witness for the State, against defendant’s objection, to 
the effect that after the first difliculty, and a short time prior to the 
fatal act, the defendant had proposed to exchange knives with the 
Witness, showing him at the time a small knife, and assigning as 
a reason, that his knife was too small. Such testimony may have 
been comparatively weak, but it was clearly relevant as an act of 
preparation, When taken in connection with the previous difficulty, 
and bad feelings between the parties. Jb. 385, 

20. Competency of witnesses who are not experts on questions of insanity 
rel now—Where a witness who is not a medical expert expresses 
an opinion, atlirming the insanity of a party, it is the better and 
safer practice that his opinion should be preceded by the facts and 
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23. 


“24. 


circumstances upon which it is based, they being necessarily ec- 
centric manifestations and abnormal facts aftirmative in their na- 
ture; but when the witness testifies to the sanity of a party, there 
may be no such eccentric manifestations or abnormal facts, and 
“he may testify to the non-existence thereof by way of general 
negative.” Jb. 385. 

Same.—The competency of the witness in such case depends simply 
upon the fact that he has an acquaintance with the party whose 
sanity is in issue, of sutlicient duration and intimacy to have af- 
forded him opportunities for such frequent observation as to justify 
the formation of a correct opinion. Jb. 385, 


Same.—It is impossible to lay down any precise rule as to the length 


or character of acquaintance which will render the opinion of such 
witness admissible; and it must rest, to a considerable extent, 
within the sound legal discretion of the primary court. 7b, 385, 

When party can not complain of ruling of primary court allowing ir- 
relevant evidence.—When a defendant in a criminal case, on direct 
examination ot his own witness, elicits irrelevant evidence, he can 
not complain that the prosecution is allowed, on cross-examina- 
tion, to bring out other irrelevant evidence, by way of explanation 
or rebuttal, touching the same subject-matter. J). 385. 

Cre dibility of witness: when charge in refe rence to, Tre trom error. 
It is error for the court to refuse a charge requested by a defend- 
ant in a criminal case, there being a conflict in the evidence, in- 
structing the jury, that ‘if there is a conflict in the testimony of 
the witnesses offered by the State, and those offered by the defend- 
ant, the jury must determine which of said witnesses they will 
believe ; and that in determining what weight they will attach to the 
testimony of any particular witness, they may look to the manner 
of such witness on the stand, and to his interest and feeling, if 
any, in the case, and as to whether or not he has been contradicted 
by other witnesses in the cause, or by his own previous state- 
ments.’’ Storey vr. State, 329, 


25. Instructions by principal to agent to buy farm products ; presumption 


26. 


7 


mie 


in reference to; act and declaration of agent as evidence against 
prine ‘ipal.—W here an agent is instructed to buy for his principal 
farm products, trading in which between sunset and sunrise is pro- 
hibited, the law presumes, in the absence of proof to the contrary, 
that the instructions were to buy at a time not prohibited by the 
statute; and hence, on the trial of the principal, indicted for the 
act of the agent in buying at a time covered by the statutory pro- 
hibition, the fact of the purchase, and the declaration of the agent 
at the time it was made, that he was buying for the defendant, are 
inadmissible against him, ‘‘without bringing home to him the crim- 
inal design of the agent.’’ Russell vr. State, 348. 

Cross-eramination of witness; when hostility to a party admissible. 
As affecting credibility, it is permissible, on cross-examination, to 
inquire of a witness touching his relations to the parties, or to the 
subject-matter of controversy, or as to the feelings of sympathy, or 
partiality, or hostility which he may entertain, or may have ex- 
pressed towards the party introducing him, or against the party 
against whom he is introduced ; and also to show the degree or ex- 
tent of such feelings. Yarbrough v. State, 376. 


Same; when expression of hostility admissible.—Hence, it is error for 


the primary court to refuse to allow the defendant in a criminal 
sase to ask, on cross-examination, a witness examined by the State, 
who had testified that his feelings towards the defendant were un- 
kind, whether he had not said, a short time prior to the trial, to 
one of deftendant’s counsel, that he would give $1,000 to send the 
defendant to the penitentiary. Jb. 376, 
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28. Motive or belief ; how proved.—lIt is for the jury to infer motive, be- 
lief, or intention, when a material issue, from the facts and cir- 
cumstances in the case; they can neither be testified to by wit- 
nesses, nor made a part of a defendant’s statement. Whizenant rv. 
State, 380, 

29. Witness’ belief or conclusion ; when inadmissible.—On the trial of 
a defendant indicted for the larceny of two oxen, the evidence con- 
necting the defendant with the larceny tending to show a sale by 
him of two oxen in witness’ presence, and the question being one 
of identity, it is not permissible for the witness to prove a previous 
unsworn description which another, when in search of the stolen 
oxen, had given him, and his belief or conclusion that the deserip- 
tion given him corresponded with his recollection of the oxen which 
the defendant sold in his presence. Jb. 383. 


See infra, sub-title, StareMeNtT BY DEFENDANT. 
VI. Homicipe. 
”» 


30. Malic implied Trom use of deadly weapon; character of we apon a 
question for the jury.—Malice may be implied from the use of a 
deadly weapon; and the character of the weapon used, whether 
deadly or otherwise, is, in most cases, a question for the jury, to 
be determined from its description by witnesses, the nature of the 
wound inflicted, the opinion of experts, and other circumstances 
in evidence. Sylre ster v. State, 17. 

‘harge assuming pocke t-hnife not a de adly weapon erroneous.—The 

refusal of a charge requested by a defendant on trial for murder, 

which assumes, as matter of law, that a pocket-knife is not a deadly 
weapon, is free from error. J. /?. 

Malicec presumed froin use of deadly weapon: burden of proof.—The 
law presumes malice from the use of a deadly weapon, and casts 
on the defendant the oves of repelling the presumption, unless the 
evidence which proves the killing also shows that it was done with- 
out malice; ‘‘in other words, the burden of proving that a homi- 
cide was committed in self-defense rests on the defendant, unless 
it can be deduced from the facts and cireumstanses which prove 
the killing.”’ De Arman v. State, 357. 

33. Same.—But if the testimony which proves the homicide, proves also 
its excuse or justification, then the burden is not shifted, and the 
defendant need introduce no proof. Jb, 351. 

34. Murder; conviction of murder in second degree an acquittal of mur- 
der in the first degree.—A conviction of murder in the second de- 
gree is an acquittal of murder in the first degree: and, on appeal 
from the judgment of conviction in such case, this court will not 
consider the rulings of the primary court on questions relating to 
murder in the first degree, as, on a second trial, after reversal and 
remandment, all distinction between the degrees will be wholly 
immaterial. Jb. 3351, 

35. Same; failure of court to instruct the jury as to constituents of man- 
slaughter; when free from error.—On the trial of a defendant for 
murder, the failure of the primary court to instruct the jury as to 
the constituents of manslaughter in its general charge is not an 
error of which he can complain on appeal. It he deemed the in- 
structions not full enough on any point, he should have asked spe- 
cific instructions ; and failing to do so, this court can not consider 
the question. Jb, 351, 

36. Same.—The failure of the primary court to so charge is free from 

error in,this case for the additional reason, that the bill of excep- 

tions purports to set out all the evidence, and contains no evidence 
tending to show that the offense, if any was committed, was, or could 
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bé manslaughter; the defendant being, under the evidence, either 
guilty of murder, or justifiable in the commission of the homicide 
under the law of seli-defense. Jb. 357. 

37. Nelf-defense.—If a defendant indicted for murder did not provoke, or 
bring on the ditliculty, but approached the deceased in an orderly 
and peaceful manner, and the deceased replied angrily and insult- 
ingly, advanced towards him, and placed his hand upon, or in the 
direction of his pistol pocket in such manner as to indicate to a 
reasonable mind that his purpose was to draw and fire, the defend- 
ant was authorized to anticipate him and fire first. Jb. 857. 

38. Same.—The rule in such case would not be varied, if it should turn 
out that the deceased was in fact unarmed, as the law of self-pres- 
ervation did not require the defendant to wait until the weapon 
was presented, ready for deadly execution; but he had the right 
to act on the reasonable appearance of things. The danger, how- 
ever, must have been real, or so manifestly apparent as to create 
areasonable belief of present impending peril to life or limb; and the 
defendant must not have been instrumental in provoking or bring- 
ingiton. Jh357/, 

39. Same; when defendant not required to retreat.—lf the accused, with 
no intention of bringing on a difficulty, approached the deceased 
ina peaceable manner, and the deceased made the first hostile 
demonstration, by drawing, or attempting to draw a weapon, or by 
appearing to do so, the appearances coming within the rule de- 
clared above; and if the accused was in such proximity to the de- 
ceased as to render it hazardous to attempt flight; or if the assault 
was made with a deadly weapon, and was open and direct, and in 
perilous proximity; then, the law would not require the accused to 
endanger his safety by attempted flight. 7. #51. 

40. When plea of self-defense is unarailing.—But if the accused ap- 
proached the deceased for the purpose of bringing on a ditticulty 
with him, or had previously formed the design of taking his life, 
the plea of self-defense would be unavailing. 7h. #57. 

41. Violent or bloodth iesty character of deceased: when material.—When 
it is doubtful who was the ageressor, the known violent or blood- 
thirsty character of the deceased is a material matter to be consid- 
ered by the jury, as more prompt and decisive measures of defense 
are justifiable against such an assailant. But this principle is con- 
fined to defensive measures; and it furnishes no excuse or pallia- 
tion for aggressive action, nor when the difficulty is brought on, or 
sought by the accused. Ih. 857. 

42. Law of self- lefense; acenused must be fre ? from fault.—It is a funda- 
mental principle of the law of homicide, when the doctrine of self- 
defense is invoked, that the accused must be free from fault in 
having provoked or brought on the difficulty in which the killing 
was perpetrated; if he himself was the aggressor, he can not be 
heard to urge, in his own justification, the necessity for the killing: 
which was produced by his own wrongful act. Storey v. State, 329, 

Same; when duty of accused to retreat,—Another important principle 
of the law of homicide, governing, at least, cases of mere assault, or 
of mutual combat, where the attacking party has not ‘‘the purpose 
of murder in his heart,’’ is, that the right of self-defense does not 
arise until the defendant has availed himself of all proper means 
in his power to decline the combat by retreat, provided there be 
commu to him a safe mode of escape. Jb. 329. 

Same; when accused need not retreat.—But where the assault is 
manifestly felonious in it purpose, and forcible in its nature, as in 
murder, rape, robbery, burglary, and the like, as distinguished 
from secret felonies, such as mere larceny from the person, ete., 
the party attacked is under no obligation to retreat; but he may, 
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in such case, if necessary, stand his ground and kill his adversary. 
Th. 329. 

45. Same; when accused assailed with deadly weapon.—This prin- 
ciple, however, when applied to attack made with adeadly weapon, 
must be limited to those cases, in which the aitack with the deadly 
Weapon is made under such circumstances as to reasonably justify 
the conclusion, that the party assailed,by retreating, will apparently 
put himself at a disadvantage. Jb. 32%, 

46. Same; reasonable belief of timinent peril, and of urgent necessity to 
tuke life-—To enable one charged with homicide to make out a 
case of self-defense, the circumstances surrounding him at the time 
of the fatal act must be such as to have created in his mind a rea- 
sonable belief, well founded and honestly entertained, of his own 
present and immediate imminent peril, and cf an urgent necessity 
to take the life of his assailant, as the only alternative of saving his 
own, or of preventing the infliction of great bodily harm; and of 
the existence of these facts the jury must be the judge. Jb. 329, 

47. Personal prop rty taken without criminal intent; law of recapture. 
Where personal property is converted, or taken possession of in 
such manner as to constitute merely a civil trespass, without any 
criminal intent, it is not lawful to recapture it by the exercise of 
any force which would amount even toa breach of the peace, much 
hess a felonious homicide. Jb. #29, 

48. The right to take life to prevent the commission of a felony; limitation 
to rede. —Although it has often been stated, in general terms, by 
text writers, and in many well considered cases, that one may 
“oppose another who is attempting to perpetrate any felony. to the 
extinguishment, if need be, of the telon’s existence,’’ the rule as 
thus stated is neither sound in principle, nor supported by the 
weight of modern authority; but the safer view is, that the rule 
does not authorize the killing of persons attempting secret felonies, 
not accompanied by force. Th. 32. 

49. Sume; when the killing of one attempting to commit larceny of a horse, 
not justifiable. —W here, on the trial of a prisoner for murder, one 
of the defenses relied on was, that he was in pursuit of the de- 
ceased, at the time of the homicide, for the purpose of recapturing 
a horse, which had been stolen from him by the deceased, and 
that the killing was necessary to a recovery of the horse, it being 
shown that the alleged larceny, if it cceurred at all, Was commit- 
ted in the day time, and it not being shown that the prisoner was 
unable to obtain his redress at law,—/eld, that the refusal of the 
court to charge the jury, at the prisoner’s request, that if the horse 
was feloniously taken and carried away by the deceased, and there 
Was an apparent necessity for killing the deceased, in order to re- 
cover the horse, and prevent the consummation of the larceny, the 
homicide would be justifiable, is free from error, although the lar- 

° ceny of a horse, without regard to value, is a felony under the 
statute. Jb. 629, 

50. Right of pursuit and recapture of stolen property, as applicable to law 
of homicide.—It, however, the horse was in tact stolen by the de- 
ceased, the prisoner, or any other person, without informing the 
deceased of his purpose, had the right to pursue him for the pur- 
pose of arresting him, and of recapturing the stolen properiy ; and, 
if resisted, had the right to repel force by force, and was not re- 
quired to give back or retreat; and if, under such circumstances, 
the deceased was killed, the homicide would be justifiable. 
Tb. 329, 

51. Same.—lf,’in such ease, the prisoner’s purpose was honestly to 
make pursuit, he would not for this reason be chargeable with the 
imputation of having wrongfully brought on the difliculty ; but the 
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law would not permit him to resort to the pretense of pursuit, as a 
mere colorable device, beneath which to perpetrate crime. Ib. 329. 

52. Character of deceased; when a vital issue.—While ‘‘no one can, with- 
out lawful excuse, kill a blood-thirsty ruftian any more than he can 
the most orderly citizen ;’’ vet, an overt act done by the former 
may reasonably justify prompter action, as a necessary means of 
selt-preservation, than if done by the latter; and hence, in all 
eases of homicide, in which an issue of self-defense properly 
arises, the character of the deceased is a vital issue. Jb 629, 

52a Lnsanity as defense for crime; burden of proof.—When insanity is set 
up as a defense in a criminal case, it must be established to the 
satisfaction of the jury, by a preponderance of the evidence ; and a 
reasonable doubt of the defendant’s sanity, raised by all the evi- 
dence, does not authorize an acquittal. (BrickEe.i, C. J., dissent- 
ing.) Ford v. State, 85, 

53. Insanity fitful or occasional in character; not presumed to be continu- 
ous.—It is only insanity of a chronic or permanent nature which, 
on being proved, is presumed to continue ; there is no presumption 
that fitful and exceptional attacks of insanity are continuous. 
Th. 385, 

54. Same; offense presumed to hare been committed in lucid interval. - 
Where an insane person ‘thas lucid intervals, the law presumes 
the offense of such person to have been committed in a lucid in- 
terval, unless it appears to have been committed in the time of his 
distemper.” Ih, 385, 

55. Voluntary drunkenness no excuse for erime.—While voluntary drunk- 
enness may some times operate to rebut the existence of malice, 
so as to reduce the grade of homicide, or other crime of which 
malice is a necessary ingredient, and, in many instances, a man 
may be so drunk as to be incapable of forming or entertaining any 
specific intention at all; yet, it can not be said, in any proper 
sense, that intoxication excuses the crime committed under its in- 
fluence, or that the defendant should on that account be entirely 
acquitted of guilt. Jhb. 385. 


See CHARGE To JURY. 
Sub-title, Evipence, supra. 
VII. Gamina. 
See CHARGE To JURY. 
VIII. InpiermMent. 


56. Indictment; exceptions created by a proviso to an act need not be neg- 
atived.—Where a proviso or exception is embodied in a separate 
clause of a penal statute. and not in the clause creating the offense, 
it is not necessary that an indictment founded on the statute should 
negative the proviso or exception. Grattan v. State, 344. 

57. Same; when indictment in language of the statute insufficient. 
While the general rule is, that where a new offense is created by 
statute, an indictment describing the offense in the language of 
the statute, or in words conveying the same meaning, is good, this 
is not sufficient, if such indictment fails to allege the fact, ‘‘in the 
doing or not doing of which the offense consists.’’ Jb. 344. 

58. Indictment under act prohibiting the sale, ete., of cotton in Lowndes 
and other counties; what it should aver.—An indictment under the 
act approved February Ist, 1879 (Pamph. Acts, 1878-9, p. 216), 
charging the defendant with unlawfully and knowingly buying 
cotton in the seed in Lowndes county, one of the counties named 
in the act, should allege either the name of the owner of the cotton 
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purchased, or the name of the person from whom the purchase 
was made. Either averment would be sufficient to obviate any 
objection based upon a want of certainty in the statement of the 
Offense. Ib. 344. 

59. Same; when insufiicient—Hence, an indictment in such case, which 
alleges neither the name of the owner of the cotton, nor the name 
of the person from whom it was purchased, is fatally defective. 
Ib. 344. 

60. Suficiency of indictment; several offenses stated disjunctively th same 
count.—It is no ground of objection to an indictment found under 
section 4869 of the Code of 1876, as amended (Pamph. Acts, 
1878-9, p. 63), prohibiting the trading in designated farm products 
between sunset and sunrise, that the several offenses denounced 
by the statute are stated in the same count disjunctively, or in the 
alternative; being of the same character, and subject to the same 
punishment, they may be, under the express provisions of the 
Code (§ 4798), joined in the same count. Russell v. State, 348. 

61. Indictment for trading in Farm products between sunset and sunrise; 
necessary arerments of. —An indictment under this statute, which 
charges that the defendant ‘‘did buy, sell, receive, barter, or dis- 
pose of’? a designated quantity of seed cotton “ after the hour of 
sunset and before the hour of sunrise of the next succeeding day 
against,”’ ete., is fatally defective in failing to aver the name of the 
person to whom the defendant sold, bartered or disposed of the 
cotton; and also in failing to aver the ownership of the cotton 
bought or received, or the name of the person from whom it was 
bought or received, or that the names of such persons were to the 
grand jury unknown. Jb. 348, 

62. Burglary and larece wis whe il conviction may he had for ¢ ithe 2 unde r 
indictment for burglary.—In burglary, if the intent to steal has 
been consummated, if there is not only the criminal breaking and 
entry, but an actual felonious taking of the goods of another, the 
burglary and larceny are so closely connected and so combined, 
that they may be charged in the same count in the indictment ; 
and in that form the indictment is regarded as charging but one 
offense, a combined offense, or rather burglary committed in a 
particular manner; and upon it there may be a conviction of either 
barglary or larceny; or there may be a general conviction, though 
but one punishment ean be imposed. Gordon rv. State, 31d. 


See infra, sub-title, PRorFANE SWEARING. 
IX. Jurors anxnp Jury. 


63. Practice in excusing jurors suminoned to try a capital case.—* With- 
out deciding it to be error to excuse a juror from service before a 
capital felony is regularly called for trial, when he is shown to be 
exempt by statute,’ the court expresses the opinion, ‘‘that the 
safer practice is not to excuse any juror in advance of the trial, 
until he claims the privilege of such exemption on his name being 
regularly drawn.’’ Sy/vester v. State, 17. 

64. Oath to jury; when insuficient.—The settled rule is, that Where the 
judgment-entry in a criminal case purports to set out the full oath 
administered to the jury trying the cause, it must express every 
essential element or ingredient of the oath, as prescribed by stat- 
ute (Code of 1876, § 4765); and hence, a recital in such judgment- 
entry that the jury were ‘‘ sworn and charged well and truly to try 
the issue joined,’’ omitting the words, ‘‘ and a true verdict render 
according to the evidence, so help you God,”’ is fatally defective. 
Storey v. State, 329. 

65. Same; when insuficient.—But a recital in the judgment-entry that the 
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**jury were duly sworn,”’ or ‘‘were sworn according to law,”’ is suf- 
ficient; and ‘‘it is the safer practice for the nisi prius courts to 
pursue.”” Ib. 329, 

66. Oath of pe tit jury in criminal case; when insuflicie nt.—An oath ad- 
ministered to a petit jury in a criminal case to ‘‘well and truly the 
issue joined to try and a true verdict to render,’’ is insutlicient, in 
that it fails to require the jury to render their verdict ‘‘according to 
the evidence ;”” and it will not sustain a judgment of conviction on 


appeal. Allen v. State, 5. 
See CHarGeE To Jury. 
X. Larceny. 


67. Larceny; what constitutes asportation.—Where, on the trial of a de- 
fendant indicted for the larceny of a hog, the only evidence of an 
asportation tended to prove that the defendant shot the hog, and 
cut its throat, these injuries resulting in death, a charge instruct- 
ing the jury, that the ** least removal of the hog by the defendant 
alter he shot and killed it, would be an asportarit in law; and if 
the jury believe from the evidence, beyond a reasonable doubt, 
that the defendant shot and killed the hog, and then took hold of 
it and cut its throat, that would constitute a taking and carrying 
away in the eves of the law,’’ is free from error. Croom ¢. 
State, 14. 

68. Declaration of defendant; when inadmissihle.—It is not competent 
for a defendant indicted for larceny, and who defends under a claim 
of ownership, to introduce in evidence a declaration made by him 
while in possession of the property alleged to have been stolen, 
showing how his asserted right or claim originated. Such declara- 
tion is no part of the res gest, but merely a recital of a past trans- 
action. Allen v. State, 5. 

69. Stolen goods carried into another county; when conviction may be had 
therein. —Lareeny not changing the ownership or lawful possession 
of the stolen property, if the thief carry it into another county, or 
have it so carried, and there exercise dominion over it, this consti- 
tutes larceny in such county, and the thief may be indicted and 
convicted therein. Whizenant v. State, 383. 


See infra, sub-title, PLeas anp DEFENSEs. 
Sub-title, EvipENcE, supra. 
XI. Limrrations, Srarvure or. 


70. Judgment-entry when new indictment ordered to be preferre d for vari- 
ance or other defect ; what should contain.—When, under the Code, 
a new indictment is ordered to be preferred against a defendant— 
either for a variance, under section 4817, or on account of an insuf- 
ficient description, or other defect, under section 4819, the judg- 
ment-entry should show, in order to prevent the running of the 
statute of limitations, under the provisions of section 4820, that a 
nolle prosequi was entered, or that the indictment was quashed, or 
otherwise disposed of; and if a nolle prosequi is entered for a va- 
riance, the entry should further show that the order was made be- 
fore the jury retired. Coleman v. State, 312. 

71. Same; when insufficient.—Hence, a judgment-entry reciting that 
there was ‘‘a misdescription in the indictment of matter therein 
stated,’’ and that the defendant had refused to allow it to be 
amended, ‘‘so as to conform to the correct description,’’ and hold- 
ing the defendant to bail in a stated sum ‘‘to await any new indict- 
ment that may be found against him for the same offense,’’ without 
more, is insufficient to prevent the running of the statute of lim- 
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a. 


itations, whether the order was made under section 4817, or under 
section 4819 of the Code. Ih. 312 

Same; when defendant entitle d to an acquittal.—If, in such case, the 
bar of the statute of limitations is complete, the defendant is en- 
titled to an acquittal, unless the judgment-entry is amended nunc 
pro tunc, curing the defect. Jb. 312 


XII.) Pheas axnp DEFENSEs. 


A crime ean not bi split up into to or more distinet offense s.—A sin- 


gle crime can not be split up, or subdivided into two or more in- 
dictable offenses; and hence, if the State, through its authorized 
officers, elects to prosecute a crime in one of its phases or aspects, 
it can not afterwards prosecute for the same criminal act under 
color of another name. Moore v. State, 307. 

Plea of former conviction; when good.—To an indictment for an as- 
sault with an intent to murder, a plea of former conviction of an 
assault and battery with a stick in the county court, based on the 
same eriminal act, is good, although the offense charged in the in- 
dietment is a felony, and the offense for which there was a former 
conviction is merely a misdemeanor. Ib, 307. 

Same; when vitiated for fraud.—lf, however, the former conviction 
was procured by the fraud, connivance or collusion of the defend- 
ant, this would vitiate the conviction, and it would not be a bar to 
the indictment. Jb. : 

Same; plea need not aaa Traud.—The defendant is not required 
to negntiy e in his plea the existence of such fraud, connivance or 
collusion; but, if it exists, the State must set it up by replication to 
the plea. Jb. 307. 


Sections 4629-80 of the Code: when provisions wot applicable.—The 


provisions of sections 4629-30 of the Code of 1876 have no appli- 
cation in this case, as they only authorize the abatement of a pros- 
ecution for a misdemeanor, pending in the cireuit court, on sworn 
plea of the defendant, averring that the county court had ae quired 
prior jurisdic tion, without his “agency, request, participation, or 
authority,’”? and that the prosecution is still pending in the county 
court, and on proper proof supporting the plea. Jb. 307 

Plea of former ac quittal or conviction; suflici iency of. —The | test of the 
sufliciency of a plea of former conviction or former acquittal is, 
whether the faets averred in the second indictment, if found to be 
true, would have warranted a conviction upon the first. The two 
offenses must be the same, identical in law and in fact, or an ac- 
quittal or conviction of the one is not a bar to a prosecution for the 
other. Gordon v. State, 315. 

Same.—However closely connected in point af fact the offenses may 
be, if, in contemplation of law, they are distinct and different of- 
fenses, there is no protection against a prosecution for both, ex- 
cept in cases in which the State elects to prosecute for them as but 
one offense. Jb. 315. 

Same; when former conviction or ae quittal of larceny no bar to 
an indictment for burglary.—Where an indictment for burglary 
charges that the breaking and entry were done with an intent to steal, 
aformer conviction or acquittal of the larceny which, it is averred, he 
intended to commit, when he committed the burglary, will not con- 
stitute a bar to the indictment for the burglary; for upon the for- 
mer trial he could not have been convicted of the offense now 
charged, nor would the evidence which would support a conviction 
on the present indictment have availed for a conviction on the first. 
Th. 315. 


As to pleas of Self-defense, and Insanity, see sub-title, Homicipe, 


supra. 
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XIIL. Prorane Swearina. 


Public profane sie aring indictable at common law.—Publie profane 
swearing, When it takes such form, and is uttered under such cir- 
cumstances as to constitute a publie nuisance, is an indictable 
offense under the common law; but the single utterance of a pro- 
fane word is not per se indictable, at least when not spoken in a 
loud voice, or with repetitions. Goree vr. State, 7. 

Same.—lIt is not necessary to make out the offense of public profane 
swearing, that the language used should be heard by a large por- 
tion of the community; but it is sufficient, if three or four per- 
sons were present and heard the words uttered J. 7. 

Same; sufficiency of indictment.—Public profane swearing being a 
common law offense, and no form of indictment being prescribed 
by the Code, the indictment must averevery material constituent of 
the offense, time and venue alone being excepted. J. 7. 

Same; when indictment iusuflicient.—An indictment for such offense 
which fails to charge that the profane words were uttered in the 
presence or hearing of any one, but merely that they were publicly 
uttered, is insuflicient. ‘* According to the best approved prece- 
dents, the language is usually charged as having been uttered in 
the presence and hearing of divers persons, citizens or subjects, as 
the case may be.”’ Jhb. 7. 

NIV. Proutnirion. 

Local statute prohibiting sale of intovicating liquors; when sale not 
violative of. —A sale to be in violation of a local statute, making it 
unlawful to sell, ete., spirtituous, vinous, or malt liquors, with- 
in a designated locality, must be made in that locality ; and hence, 
a sale, passing the title, made in a different locality, where the liq- 
uor is set apart and delivered to an express company, to be by it 
transported into the territory covered by the statute, and there de- 
livered to the buyer, is not within the words or spirit of the stat- 
ute, although the liquor is sent ‘*C. O. D.,”’ by instructions of the 
buyer, and he pays the price therefor on delivery. Pilgreen v. 
State, 368, 

XV. Starement By Derenpanr. 

Its nature.—The statement of facets which a defendant in a criminal 
case is authorized to make in his own behalf, under the act ap- 
proved December 2, 1882 (Pamph. Acts, 1882-3, p 4), beingin the 
nature of evidence, and submitted to the jury in that character, it 
is subject to the ordinary intrinsic tests of credibility governing 
the sworn testimony of witnesses; and hence, the jury, in determ- 
ining its weight, may consider the character of the defendant, if 
legitimately in evidence, his demeanor on the stand, his intelli- 
gence, the accuracy of his memory, the inherent probability of his 
statement, its consistency with itself and the other circumstances 
of the case, or the lack of these elements of veracity, together with 
other considerations liable to affect the credibility of the statement, 
or afford any reasonable presumption of its probability or improb- 
ability. Blackburn v. State 319. 

What weight entitled to.—While the jury can not arbitrarily or ca- 
priciously discard the statement, any more than they can technical 
evidence, it is entitled only to such weight, in influencing their ver- 
dict, as they may, in good conscience and justice, see fit to give it; 
and it is clearly not necessary that the statement should be cor- 
roborated by other independent testimony, in order to authorize 
the jury to believe it. Jb. 319, 

When charge upon weight of, erroneous.—A charge requested by a 
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defendant in a criminal case, embodying an instruction to the jury, 
that his statement ‘‘is to be given no less credence on account of 
its not being made under oath,”’ being an improper infringement 
upon the province of the jury, was, for that reason, properly re- 
fused. Ib. 319, 

90. Act allowing defendants in criminal cases to make statements construed. 
By the act of December 2, 1882 (Pamph. Acts, 1882-3, p. 4), au- 
thorizing defendants in criminal cases to make statements in their 
own behalf, the legislature did not intend to allow them to become 
Witnesses, or their statements to become evidence. Chappell v. 
State, 322. 

91. How should be considered by jury.—The jury can not, however, 
wantonly and capriciously disregard a statement made by a de- 
fendant under the statute in their deliberations ; but they must con- 
sider it in connection with the evidence in the cause, and give toit 
such weight, and only such weight, as its own inherent force, or 
corroborating proofs authorize. Jb. 322. 

92. Defendants can not be examined or cross-eramined.—Detendants in 
criminal cases can not be examined by their counsel or cross-ex- 
amined by the State, when. they make their statements under the 
statute. Jb. #22. 

93. Defendants can not be impeached.—While the statements may be 
subjected to all the tests for ascertaining truth, which spring out 
of the proof in the cause, such as the consistency or probability 
rel non of the statements, the defendants’ manner in making the 
statements, and the interest they must feel in the result, the de- 
fendants can not be impeached, as witnesses may be, by proof of 
bad character, by cross-examination, or by any other proof of ex- 
trinsic facts, introduced for such purpose. (SOMERVILLE, J., not 
expressing an opinion as to the right to impeach defendants by 
proof of bad character.) Jb. 322. 

94. Its nature.—While the statement made by a defendant in a ecrimi- 
nal case is-not technically evidence, in the broadest acceptation of 
the word, it is certainly ‘‘in the nature of evidence,’’ is made to 
the jury tor their consideration, and is to be weighed by them, in 
connection with all the evidence, in determining the issue of guilt 
or innocence. Beasley v. State, 328. 

95. May be commented on by counsel.—lt is error for the primary court to 
refuse to permit the defendant’s counsel, in addressing the jury, 
to comment on such statement. J). 328, 

96. Defendant not subject to cross-eramination.—When a defendant in a 
criminal case makes a ‘‘statement’’ under the statute, he is not 
subject to cross-examination by the State; and it is a reversible 
error for the primary court to allow such cross-examination against 
hisobjection. Whizenant v. State, 383. » 

97. Cun not state motive or belief —An uncommunicated belief, motive, 
or intention can not be stated by a defendant in a criminal case in 
the statement which he is allowed to make under the statute. 
Burke v. State, 377; Whizenant v. State, 383. 


XVI. Trapine 1x Farm Propucts BETWEEN SUNSET AND SUNRISE. 


98. Statute construved.—Under the statute prohibiting the selling, buy- 
ing, ete., of the agricultural products therein designated after the 
hour of sunset and before the hour of sunrise of the next succeed- 
ing day (Code, § 4369), the want of the knowledge or consent of 
the owner of the products so prohibited to be bought, sold, ete., is 
not an element of the offense; and henee, his knowledge of the 
act, or consent thereto, when done by another, is no defense to a 
prosecution under the statute. Gilliam v. State, 10. 
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AGENCY, 12. 
XVII. Tran axp INcripents. 


99. When record must show presence of defendant in capital case.—On 
appeal in a capital case, the failure of the record to show aflirma- 
tively, that the defendant was personally present in court when 
the day for his trial was fixed, and the order made for summoning 
a special renire, is a reversible error. Sylvester vc. State, 17. 

100. Whe i defendant's presence will not he presumed, or error waired, 
In such case this court will not presume from the mere silence of 
the record, that the defendant was present when the day for his 
trial was fixed, and the order made for summoning a special 
renire; nor will it be held that the error was waived by his pro- 
ceeding to trial without objection. Jb. 77. 


See sub-title, Jury anp Jurors, supra. 


XVIII.) Verpict anp JupGMENT. 


101. When judgment in criminal case will not support an appeal.—Where, 
on the trial of a misdemeanor, the judgment-entry recites a verdict 
of guilty and the amount of the fine assessed against the defendant 
by the jury, but fails to show that the court pronounced judgment 
on the verdict, an appeal will not lie to this court, although the 
entry contains a judgment confessed by the defendant and his 
sureties for the fine and costs. Ayers vr. State, 17. 

102. Hard labor tor costs; whe n sentence sufficn vt.—Where the record 
does not show that the bill of costs includes any costs, for the pay- 
ment of which the defendant can not be legally imprisoned, a 
judgment of conviction, specifying the exact duration of the addi- 
tional hard laborimposed for costs, is sufficient. Croom r. State, 14. 

103. Indictment for murder; verdict not specifying degree of homicide, in- 
sufiicient.—Under an indictment for murder, a general verdict of 
guilty, which does not find the degree of the homicide, will not 
support a judgment of conviction. Storey v. State, 329, 

104. Sentence to hard labor or imprisonment on conviction for misde- 
meanor; how avoided by defendant on taking appeal.—The statute 

Code, §§ 4454-5), expressly provides that if the fine and costs are 
not paid, or a judgment confessed with sureties, the alternative 
sentence to hard labor or to imprisonment must be pronounced ; 
and if the defendant, in such case, has reserved questions for the 
consideration of this court, he may prevent the imposition of the 
alternative sentence by a confession of judgment with proper sure- 
ties; for if the judgment of conviction is reversed, the judgment 
by confession, having no foundation to rest on, falls with it. 
Burke v. State, 377. 

105. Confession of judgment for fine and costs in case of misdemeanor; a 
civil liahility.—A confession of judgment by sureties for a de- 
fendant in a prosecution for a misdemeanor is a civil proceeding 
in the name of the State for the use of the county in which the 
crime was committed and prosecuted, and imports a civil liability 
—a mere promise to pay money, evidenced by the judgment thus 
confessed. The State for use, ete. v. Allen, 543. 


CULLMAN COUNTY. 
1. County court of Cullman county; what jurisdiction and powers con- 
ferred by act establishing.—The act entitled ‘‘An act to establish an 
inferior court for Cullman county,’’ approved March Ist, 1881 
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(Pamph. Acts, 1880-81, p. 211), providing that ‘‘said court shall 
have original jurisdiction, concurrent with the circuit court, of all 
misdemeanors committed in Cullman county,’’ but not prescribing 
the modes of procedure by which such criminal jurisdiction shall 
be exercised, nor conferring on the court the power to organize 
grand juries, nor authorizing the transfer to it for trial of indict- 
ments pending in the circuit court, must be construed so as to carry 
with the express grant of jurisdiction thereby conferred, by neces- 
sary implication, the use of all process and modes of procedure, 
authorized by law, and applicable to county courts under the gen- 
eral statutes, in the exercise of similar jurisdiction by them. Ex 


»~ 


parte Alabama, in re Merlet, 371 
DAMAGES. 


See AupiToR, 8. 
Contracts, 8-10. 


TRESPASS. 


DEEDS. 


1. Delivery of deed; what evidence sufficient to establish.—It may be re- 
garded as settled in this State, that when a paper purporting to be 
a deed is shown to have been signed by the grantor, to have been 
acknowledged and duly certified by a proper officer, and recorded 
in time in the office of the judge of probate of the county in which 
the lands lie, and there is no other evidence to weaken the force 
of these facts, this is sufficient proof of complete execution by de- 
livery, although there is no direct proof of that fact. Alerander v. 
Alewander, 295, 

2. Same; whether pre sumption of delivery overturned, unre .—But where 
the testimony also shows that when the deed was acknowledged 
and certified, the grantor took possession of it, and sent it to the 
registration office, with directions that, when recorded, it should 
be returned to him, which was done,—gquere whether this would 
not overturn the prima facie presumption of delivery which would 
otherwise arise from its acknowledgment and reeord, and whether 
this, unexplained by other testimony, would not show that there 
was, in fact, no delivery. Jb. 295. 

Same; how ascertained when testimony indeterminate or ambiguous, 
The question of the delivery ve/ non of a deed, when the testimony 
is indeterminate or ambiguous, is, and must be a question of inten- 
tion with which the ambiguous or disputable act or acts were done 
or performed. Jb. 295, 

Same ; how declaration of grantor in reference to, should be consid- 
ered.—Deelarations and admissions of a grantor touching the deliv- 
ery of a deed, on a question of delivery rel non, should be cau- 
tiously weighed, because of their liability to be misunderstood, the 
facility of fabricating them, and the difficulty of disproving them. 
Tb. 295, 

Proof of handwriting of subscribing witness to deed ; when inadmissi- 
ble.—For the purpose of proving the execution of a deed, evidence 
of the handwriting of a subscribing witness is inadmissible, when 
it is shown that the witness is within the State. To authorize such 
evidence, it is necessary to show that the subscribing witness is 
dead, is out of the State, or is, for some reason, incompetent to tes- 
tify. Allred v. Elliott, 224. 

. Execution.of deed; proof of —Where the grantor in a deed which 

had been lost, the execution and contents of which were sought 
to be proved, testified that he executed the deed in the presence 
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of two subscribing witnesses, naming them, one of whom was a 
woman, the testimony of a witness, who had been named by the 
grantor as the other subscribing witness, that a woman who was 
absent from the State signed the deed as a witness, is competent, 
although it is shown that the witness testifying could neither write 
nor read writing. His inability to write or “read Writing might 
impair the weight of his testimony, but it would not render the 
testimony illegal. Jb. 224. 

Deed to land; execution of —A deed to land, executed by a person 
who writes or signs his name, is valid, if it is attested by one wit- 
ness who is able to write, and does write his name. Jb. 224. 

8. Consideration of deed in contest between grantee and creditors of 
grantor; rule as to adinissibility of parol evidence.—The rule that 
the consideration clause of a deed can not be varied by parol evi- 
dence ina contest between the grantee and the creditors of the 
grantor, merely prohibits parol proof of a consideration of a dif- 
ferent kind from that expressed in the deed—as proof of a valuable 
consideration when a good consideration is expressed, or proof of 
a good consideration when a valuable consideration is expressed ; 
it does not restrict the grantee to proof of the precise consideration 
recited in the deed, but he may show any consideration of the 

same kind. Pique, Manier & Hall v. Avendale, 91. 

9. Same.—It is competent for a grantee in a deed which recites m 
moneyed consideration, in a contest between him and a judgment 
creditor of the grantor, to show in support of the deed, that the 
true consideration was partly the payment of a debt or legal lia- 
bility due from, or resting upon the grantor, and partly a promise 
on the part of the grantee to pay the grantor a specific sum of 
money. Jhb. 91. 

10. Same; when not regarded with suspicion.—The fact that the true 
consideration of a deed was the payment of a debt or legal liability 
due from or resting upon the grantor, and the grantee’s promise to 
pay the grantor a stated sum of money, while the recited consid- 
eration was money paid, does not of itself constitute a badge of 
fraud, or cause the transaction to be regarded with suspicion in a 
contest between the grantee and a judgment creditor of the grantor. 
Th. 91, 

11. When deed to land not void on its face for uncertainty.—A_ sheritl’s 
deed to a lot of land ina city which was sold under execution, and 
which is described in the deed as ‘‘ part of lot seventeen, fronting 
on Gallatin street fifty feet, extending eastwardly seventy-three 
feet, as the property of said Isaac Jamison,’ is not, on its face, 
void for uncertainty, as it might be shown by extrinsic proof that 
the entire front of the lot on Gallatin street was only fifty feet ; or 
that Jamison, at the time of the execution of the deed, owned a 
detined part of the lot fronting on said street, measuring fifty feet, 
and known ‘‘as the property of said Isaac Jamison.’’—Berustein 
v. Humes, 260. 

12. When deed roid for uncertainty.—But when such deed is considered 
in connection with extrinsic proof, showing that lot seventeen 
fronts on Gallatin street about one hundred and forty-seven feet, 
all of which had been conveyed to Jamison except about twenty- 
five feet, none of which is shown to have been disposed of by 
Jamison at the date of the execution of the deed; and it is not 
shown that the fifty feet front had ever been separated from the 
residue, or that there was any identification of any fifty feet front 
known ‘‘as the property of said Isaac Jamison,’’ the property is 
not sufficiently identified, and the deed is void for uncertainty. 
Tb. 260. 2 

13. Identification of land in deed by extrinsic proof.—When identifica- 
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tion of land in a deed is sought to be established by extrinsic 
proof, it must be shown by proof of facts—facts still existing, or 
which are shown to have once existed. Opinion or conjecture as 
to the land intended to be conveyed will not do. Jb. 260. 

14. Sale of lands by personal representative; when title of the heirs or 
devisees not divested.—Under a sale of lands by a personal repre- 
sentative, made in pursuance of a decree of the probate court, the 
title of the heirs or devisees is not divested, until a conveyance is 
executed by the order of the court; and hence, a conveyance of 
the lands, executed by the personal representative without such 
order, is wholly inoperative in a court of law. Landford v. Dunk- 
lin et al., Adm’rs, 594. 

15. Construction of deed; what not a condition precedent.—C., having 
executed a mortgage to 8. on a tract of land owned by him, after- 
wards executed a degd conveying the lands to his children, reciting 
a valuable consideration, and containing covenants of warranty, 
in which was this clause: ‘‘ Now, this conveyance is made to the 
parties of the second part, and to their heirs and assigns, absolute 
and in fee simple, with and on the following conditions, and with 
the knowledge and understanding of them as follows:’’ Then, 
aiter a statement of the execution and existence of the mortgage 
to 8. and of the note secured thereby, the deed proceeds: ‘ Now, 
on payment of said note and full satisfaction of this indebtedness, 
made by either the party of the second part, then this conveyance 
shall be absolute in fee simple, and in full foree and effect. Until 
said note is fully satistied, the land conveyed to 8. for the purpose 
of securing the payment of the same, is and shall remain subject 
to the conditions and purposes mentioned in the conveyance.” 
The deed further provides that ‘‘ upon the payment of said note 
by the party of the first part, or by the parties of the second part, 
all the right, title and interest in and to the above described land 
shall vest in the parties of the second part.’’ J/eld, 

(a) That the term conditions, as used in the deed, can not be construed 
in its technical, legal sense, but in its generic sense, to denote the 
predicament or status of the title. 

(b) That the payment of the mortgage debt to S. was not made a con- 
dition precedent to the vesting of title in the grantees; but the 
effect of the deed was to convey the lands to the grantees, subject 
to the incumbrance created by the mortgage. Dunlap, Adm’r 
r. Mobk 4, Adm’r, W?, 


See ADVERSE Possession. . 
Cuancery, 4, 37-40. 
FRAUDULENT CONVEYANCES. 


INFANT. 


DISCONTINUANCE. 


1. When erroneous order of removal of a prosecution pending in a State 
court to Federal court does not operate a discontinuance.—Where a 
State court, on the application of a detendant in a criminal case 
pending therein, founded on Section 641 of of the U. 8. Rev. Stat., 
erroneously entered an order removing the cause to the Federal 
court, and afterwards that court declined to take jurisdiction and 
remanded the cause to the State court, the failure of the latter 
court to proceed in the prosecution, or to enter continuances or 
other orders in the cause, while it was awaiting disposition in the 
Federal court, and until that court made the order of remandment, 
does not work a discontinuance. Ev parte The State, 363. 
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. 
DIVORCE. 
See Dower, 1. 
DOWER. 

1. When not barred by divorce. —Under the statutory provisions of this 
State, a divorce trom the bonds of matrimony, obtained by the hus- 
band on the ground of voluntary abandonment, does not bar the 
surviving widow of her right of dower. Williams, Adm’re v. Hale, 
83. 

A Statutory separate estate to be computed in estimating.—The statute 
requiring that, in the computation of the widow’s dower and dis- 
tributive share in the deceased husband’s estate, the value of her 
separate estate shall be deducted (Code, 1876, § 2715-16), refers to 
an estate created by the constitution and statutes, and not to an 
equitable estate, an estate which is made separate by terms of its 
ereation. Farris v. Harris, 526. 

3. Same; investinent of moneys, the wife’s statutory separate estate, by the 


husband.—The husband, in investing money, the statutory sepa- 
rate estate of the wife, may elect, the claims of creditors who had 
previously supplied the family with necessaries not being involved, 
whether the investment shall be made in the name of the wife, 
continuing the character of the estate, or whether the investment 
shall be made in the name of himself, or of a stranger, as her 
trustee, to hold for her sole and separate use; and when such in- 
vestment is made in the latter way, the value of the property there- 
by purchased, and held by her at the time of the husband’s death, 
can not be computed in ascertaining her dower interest and dis- 
tributive share in his estate. Jb, 536, 


4. Same; transfer of policy of life insurance by the hushand to the wife; 


character of estate thereby created.—A_ transfer by the husband to 
the wife of a policy of insurance on his life, payable to him, as a 
gift, creates in the wife an equitable separate estate; and, she 
having collected the insurance money after his death, the amount 
thereof can not be computed, in estimating her dower interest and 
distributive share in his estate. (This case distinguished from 
Williams v. Williams, 64 Ala. 405.) Th. 530. 


See FRAUDULENT CONVEYANCES. 


EJECTMENT. 


1. 


When outstanding title in a stranger a defense.—A party in possession 
of land, claiming under a purchaser at a sale made by a trans- 
feree of a mortgage under a power contained therein, can success- 
fully defend an action of ejectment brought by the mortgagor tor 
the recovery of the land, although the transfer of the mortgage and 
the sale under the power were so irregular as to convey only the 
mortgage interest, and not the legal title. In such case, the de- 
fendant is not a naked trespasser, but holds possession under 
claim, if not color of right; and so holding, it is enough to defeat 
the plaintiff’s action for him to show an outstanding title ina 
stranger. Snedecor v. Freeman, 140. 


2. Charge of court; presumption of title to land.—In an action of eject- 


ment a charge instructing the jury, that ‘“‘prior possession for 
several years, accompanied with the erection of valuable improve- 
ments and other acts of ownership, raises a presumption of title,’”’ 
asserts a correct legal principle; and if its tendency is to mislead, 
this calls for an explanatory charge, and is no ground for reversal. 
Allred v. Elliot, 224. 


3. When right of possession in mortgagor subject to sale under execution; 


title of purchaser.—Where a deed of trust conveying lands, exe- 
cuted to secure a series of bonds having several years to run, 
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after reserving the possession and enjoyment of the premises 
in the grantor, provided that before the trustee could enter 
and take possession, there should be a delay of sixty days af- 
ter default, a demand of payment and a request from the holder of 
the bonds; and afterwards default was made, but the trustee did 
not take the steps necessary to entitle him to enter and take pos- 
session,—held, that the right of possession and enjoyment in the 
grantor was a valuable interest, a legal estate. which was subject 
to levy and sale under execution, and the purchaser of that in- 
terest acquired such an estate as would support ejectment. Bern- 
stein v. Humes, 260, 

4. When deed of trust not an outstanding title in a stranger.—In such 
case the deed of trust is not such an outstanding title ina stranger 
as will defeat a recovery in ejectment by a plaintiff claiming under 
the purchaser at execution of sale. Jb. 260, 

5. Right of personal representative to bring ejectment.—The effect of our 
system, subjecting lands descended or devised to administration, 
rendering them liable to the payment of the decedent’s debts, and 
conferring upon the personal representative power to rent them, 
and to intercept the descent, or’ defeat the devise, by sale under 
the order of the probate court, is, that the personal representative 
is entitled to maintain any action at law for their recovery that 
the heir or devisee can maintain; the right of the heir or devisee 
vielding to the right of the personal representative when he elects 
to assert it. Landford v. Dunklin, et al., Adim’rs, 594. 

6. When administrator de bonis non may maintain ejectment.—W here 
lands were sold by an administrator in chief under a valid order of 
the probate court, and the purchase-money was afterwards paid, 
but no report of its payment was made, and no order was entered 
directing a conveyance to the purchaser, the administrator exe- 
cuting a deed without such order, the legal title to the lands did 
not thereby pass to the purchaser, and an administrator de bonis 
now can maintain ejectment against the purchaser for the recovery 
thereof. Jh. 594. 


EQUITY. 
See CHANCERY. 
ERROR AND APPEAL. 


l. Finding of facts hy county court of Tlale; eth et of on appeal.—When 
acriminal case is tried in the county court of Hale county, without 
the intervention of a jury, under the statute, this court will not re- 
vise the findings of fact by the judge trying the case, and reverse 
the judgment of that court thereon, unless it is plainly erroneous. 
Gilliam v. State, 10. 

2. Trial of issues of fact by the court ; special finding, when open for re- 
view in appellate court.—Where, by agreement of parties, a jury is 
waived in a civil case, and the issues of fact are tried and deter- 
mined by the court under the statute (Code, §§ 3029-31), and, at 
the request of one of the parties, the court makes a special finding, 
the sufliciency of such finding is open for review on appeal to this 
court. Betancourt v. Eberlin, Adin’r, 461, 

3. Rule as to review of chancellor's findings on facts.—The rule estab- 
lished in this court in reviewing the findings of the court of chan- 
cery on facts, is to aflirm, unless clearly convinced of error; but if 
so convinced, to reverse. Eureka Company v. Edwards, 248, 

4. When findings of judge of probate will not be disturbed.—Where, in 
a proceeding before the judge of probate for authority to erect a 
mill-dam, after the inquest of the jury had been returned to the 
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judge of probate, he heard other evidence introduced by both the 
applicant and contestant before making an order for the erection of 
the dam, this court will not, on appeal, revise and reverse the con- 
clusions and findings of the judge, unless they are manifestly un- 
supported by the evidence. Folmar v. Folmar, 136. 

5. Ejfect of findings of primary court on questions of fact when presented 
Jor revision on appeal.—Where the primary court is charged with 
the duty of ascertaining and determining matters of fact dependent 
upon the rira voce examination of witnesses, without the aid of a 
jury, this court will, on appeal, attach to its findings the force and 
effect of the verdict of a jury, which can not be disturbed, unless 
it is plainly erroneous—opposed to all the evidence; but this rule 
is not applied to the decision of a chancellor, based upon evidence 
wholly in writing, which, in the same form, and under the same 
circumstances, is presented to this court. Me Williams v. Phillips, 
SY, 

6. Presumption in Savor of judgme nt or decree of primary court. 
Whether a judgment or decree is assailed, on appeal, for error of 
law, or error of fact, a presumption of correctness prevails until it 
is removed by the party complaining of error; and to justify its 
reversal, this court must see, and see clearly, that it is wrong— 
that error of law or of fact infects it. /b. 80. 

Presumptions on appeal in favor of rulings of primary court.—The 
rule is, that this court can not presume anything, not shown by 
the record, as a ground for reversing the ruling of the primary 
court; and when an affirmative charge is given, which would be 
correct on any state of facts, it will be presumed that there was 
testimony which authorized the charge, unless the record atlirma- 
tively shows the contrary. Alewrander v. Alexander, 295, 

. Same.—On appeal this court will presume every thing in favor of 
the correct ruling of the primary court, which the record does not 
affirmatively show to be otherwise. Moses, Blum & Weil v. Dun- 
ham, Buckley & Co. 1738, 

9. When proper pleadings presumed on appeal to have been File d.—After 
the parties, without objection for the want of appropriate pleadings, 
have proceeded to a trial upon the merits in the primary court, 
this court will presume, on appeal, that the proper pleadings were 
tiled or waived. Curtis v. Daughdrill, 590, 

10. Rule on appeal, where bill is dismissed.—If the chancellor dismisses 
complainant’s bill, either assigning no reason, or placing the de- 
cree on a ground which is untenable, then the rule of this court, on 

ee. is. to inquire whether the bill contains equity. If it be 

substantially wanting in equity, the decree will be atlirmed, be- 
‘ause it is right, though based on‘a wrong reason or ground; but 
if the bill contains defects which are amendable, and which were 
not pointed out by the ruling of the lower court, this court will re- 
verse and remand, noting the defect, that the complainant may 
have the opportunity toamend. Ryall v. Prince, 66. 

11. When ruling of lower court presumed to be correct on appeal.—Where 
the record shows in a criminal case, that an unusual number of 
witnesses were summoned, but fails to show for what purpose, or 
at whose instance, this court can not judicially know what or how 
many controversies of fact were raised on the trial, and hence, can 
not know that witnesses were summoned in excess of what the 
statute requires. In such case, in the absence of a showing to 
the contrary, this court will indulge the presumption that the offi- 
cers of the law did their duty, and that the lower court rightly 
overruled defendant’s motion to re-tax the costs. Murphy rv. State, 
Lb. 

12. When demurrer waived.—When a demurrer to the complaint does 
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not appear from the record to have been called to the attention of 
the lower court, or any action whatever taken thereon, it will be 
presumed, on appeal, to have been waived. MeNeil v. State, 71. 

13. Judgment by consent a release of errors.—A judgment by consent op- 
erates a release of errors, and the consent upon which it is founded 
can not afterwards be withdrawn and the judgment reversed at the 
instance of the defendants. Jb. 77. 

14. Appeal from decretal order on demurrer to bill; what transcript should 
contain.—On an appeal from an interlocutory decree on demurver 
to a bill in equity, the transcript should only contain the bill and 
its exhibits, the process and service thereof, the demurrer, the de- 
cretal order thereon, the papers pertaining to the appeal, and the 
register’s proper certificates. Merchants & Planters Line v. Waga- 
ner, O87, 

15. When judgment in eriminal case will not support an appeal.—Where, 
on the trial of a misdemeanor, the judgment-entry recites a verdict 
of guilty and the amount of the fine assessed against the defend- 
ant by the jury, but fails to show that the court pronounced judg- 
ment on the verdict, an appeal will not lie to this court, although 
the entry contains a judgment confessed by the defendant and his 
sureties for the fine and costs. Ayers v. State, 11. 

16. Refusal of primary court to charge as requested; when may be revised. 
The refusal of the primary court to charge as requested can and 
will be revised, on proper exceptions, if it is shown by the bill of 
exceptions that the instructions were not abstract, or that they were 
not addressed to the sutliciency of the evidence; and this can be 
shown without a recital of all the evidence which may have been 
introduced on the trial. Ew parte Huckabee, 42>. 


ESTATES OF DECEDENTS. 
See Dower. 


EXECUTORS AND ADMINISTRATORS. 


ESTOPPEL. 


1. When ward not estopped from pursuing funds invested by the quard- 
ian, by proceedings on final settlement of the gquardianship.—W here 
a guardian, having purchased a lot of land, partly for cash, and 
partly on a credit, used his ward’s funds in making the cash pay- 
ment, taking the title in his own name, and securing the unpaid 
purchase-money by mortgage on the lot, which was afterwards 
foreclosed under a power of sale contained therein, and purchased 
by one charged with notice of the trust character of the funds used 
in making the cash payment, the fact that the guardian on final 
settlement of his guardianship did not receive a credit for the funds 
so used, but a decree was rendered therefor against him and his 
sureties, Which had not been satisfied, does not estop the ward 
from pursuing the funds into the lot in which they were invested, 
and from subjecting the lot to sale for the payment thereof. Rob- 
inson v. Pebworth, 240. 

2. Same; estoppel a reasonable doctrine.—‘Estoppel in such cases is a 
vensenelile doctrine, and simply means that you shall not take the 
fruits of an illegal transaction, and afterwards set the transaction 
aside as illegal—in other words, that you shall not be heard to 
claim both under and against the same title.’ Jb. 240. 


See JUDGMENTS AND DECREEs. 


‘ 
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EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Relevancy of evidence; general rule as to.—The general rule in regard 
to the relevancy of evidence is, that no fact or circumstance ought 
to be received, which has not a direct tendency to the proof or 
disproof of the matters in issue ; and hence, facts and circumstances 

. which, when proved, are incapable of affording any reasonable 

presumption or inference touching the issues, ought to be excluded. 
li, however, it is apparent that the fact or circumstance has a ten- 
deney to elucidate the issue, however weak and inconclusive it 
may be of itself, evidence of it ought to be received, and its weight 
or sutticiency submitted to the jury under proper instructions from 
the court. Seals v. Edimondson, 509. 

2. As to admissibility of attachment in action of trespass founded on 
the levy against the oflicer making the levy, see Agee v. Mayer 
Bros., 88; Rice & Wilson rv. Watts, 598. 

3. Section 3036 of the Code of 1876 applicable to suits in equity.—See- 
tion 3036 of the Code of 1876, providing that all written instru- 
ments, the foundation of the suit, purporting to be signed by the 
defendant, ete., must be received in evidence, without proof of the 
execution, unless the execution thereof is denied by plea verified 
by affidavit, manifestly applies as well to courts of equity as to 
courts of law. Hooper, Adm’r, v. Strahan, 75. 

4. Admissibility of evidence.—A statement by a witness on the trial of 
an action of trespass de bonis asportatis, that the plaintit?l consented 
to the taking of the property by the defendant, is the assertion of 
a fact, and not of a mere opinion, and is, therefore, admissible evi- 
dence. The nature of such consent may be shown on cross-exam- 
ination. Street v. Sinelair, 110. 

5. Same.—It is always competent for a witness to give any pertinent 
reason for the accuracy of his recollection of a fact to which he has 
testified; and hence, he may state that he had consulted counsel 
in reference to the matter of dispute; but it is not permissible in 
such case for him to state what advice his counsel gave him. Jb. 
110. i 

6. Same.—In a proceeding under the statute for authority to construct 
a mill-dam, a quesiion propounded to a witness, calling for the 
sy er for which he examined the place where the dam was to 

ve erected, and his answer thereto, that he examined it in refer- 
ence to health, are permissible. Folmar rv. Folmar, 136. 

7. Question calling for mental status of party, Uegal.—Where the prin- 
cipal is examined as a witness in his own behalf, in a suit brought 
against him for a trespass committed by his agent, a question pro- 
pounded to him, by which he is asked whether, on being first in- 
formed of the trespass, ‘“‘he approved or disapproved of it,’’ would 
be irrelevant, if propounded with the view of eliciting a mere men- 
tal approval, unaccompanied by acts or words; and being ambigu- 
ous, and it not atlirmatively appearing whether the answer would 
have been legal or illegal evidence, the primary court did not err 
in disallowing the question. Burns v. Campbell, 271, 

8. Trespass by mortgagor against mortgagee ; what admissible.—In an 
action of trespass by the mortgagor against the mortgagee and his 
agent for a seizure, under a power of sale in the mortgage, of mort- 
gaged chattels, the written notice of the sale, and the sale itself of - 
the chattels by the agent, are admissible in evidence, being merely 
cumulative evidence of the intention of the agent in taking the 
goods, and, as such, a part of the res gestw of the alleged trespass, 
shedding light on the dominion over the goods previously asserted. 
Ib. 271. 

9. When letter by agent is admissible in action of trespass against prin- 
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cipal and agent.—In an action of trespass against principal and 
agent, for the seizure by the agent of plaintiff’s goods, a letter 
written by the agent two days before the seizure, directed to the 
plaintiff, and received by him in due course of mail, and endorse- 
ments made on the envelope by the agent, evincing an unfriendly 
feeling towards the plaintiff, are relevant and competent, on proof 
of handwriting, as tending to show malice or an evil motive on the 
part of the agent, which may have entered into, or given color to 

the transaction. Jb. 277. 

‘ross-examination of witness; when hostility to a party admissible. 

As affecting credibility, it is permissible, on cross-examination, to 

inquire of a witness touching his relations to the parties, or to the 

subject-matter of controversy, or as to the feelings of sympathy, or 
partiality, or hostility which he may entertain, or may have ex- 
pressed towards the party introducing him, or against the party 
against whom he is introduced ; and also to show the degree or ex- 

tent of such feclings. Yarbrough v. State, 376, 

Ll. Same; when exp. cession of hostility adicissible —Hence, it is error for 
the primary court to refuse to allow the defendant ia a criminal 
case to ask, on cross-exaimination, a witness examined by the State, 
who had testified that his feelings towards the defendant were un- 
kind, whether he had not said, a short time prior to the trial, to 
one of defendant’s counsel, that he would give $1,000 to send the 
defendant to the penitentiary. Jb. 376. 

12. Tuspection of public documents in Auditor's office ; when right to not 
Jorjfeited.—The inspection of public documents can not be denied 
merely on the ground that the party applying for it has been guilty 
of some past impropriety of conduct as to matters to which some 
documents may refer, nor because it is apprehended that the in- 
formation obtained will be employed in litigation with the State ; 
and henee, in an action by an attorney, founded on the Auditor’s 
refusal to allow him to inspect the accounts of tax collectors whom 
he represented, as entered on books in the Auditor’s ottice, the 
fact that the attorney had previously availed himself of his knowl- 
edge of the contents of the books in the office, however derived, 
to interfere with negotiations the Auditor was conducting with 
others, can not deprive his clients, or him as their representative, 
of the right to examine into their accounts. Watson v. Brewer, 


09 


10. 


~ 


_ 


3. Same; when reason for refusal to allow inspection, admissible to nega- 
tive malice.—Although such fact may not have been relevant as es- 
tablishing a justification of the refusal, vet, the complaint averring 
that the refusal was malicious and with the intent to injure the 
plaintiff, it was admissible for the purpose of rebuttingor negativ- 
ing malice, it having a fair and reasonable tendency to show that 
the defendant acted from a good motive and in good faith. Jb. 299. 

14. When information on which a party acts admissible in evidence.—In 
such case, information of the attorney's interference with the Au- 
ditor’s negotiations for settlements with others than the attorney’s 
clients, although derived from correspondence or verbal communi- 
cation with such other parties, is competent evidence for the Au- 
ditor; as the specifie fact to be shown was not the truth of the in- 
formation, but the fact of its communication to the Auditor, and 
that he acted upon it in denying the attorney access to the books 
of his office. Jb. 299. 

5. Admissibility of evidence.—Where, in an action of ejectment, the 
defendant relied on adverse possession by himself and his father, 
under whom he claimed, as a defense, a letter written by his father 
to the plaintiff during the time covered by the claim of adverse 
possession, recognizing in the plaintiff an interest in or control 


— 
~ 
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over a lot of land, which the other evidence in the cause pointed 
to as the lot sued for, although not described or otherwise indi- 
cated in the letter, is competent evidence for the plaintiff, as tend- 
ing to show that the possession relied on was not adverse. Sarery 
v. Moore, 236. 

16. Same.—Where, in such case, a witness in his deposition, after testi- 
fving that during the time covered by the claim of adverse posses- 
sion, he occupied a house on the lot in controversy, which he had 
rented from the defendant’s father, further stated that he heard 
defendant’s father say that the lot was the property of some person, 
whose name he did not remember, and that he, defendant’s father, 
had authority to build the house, and then appropriate half of the 
rents to his own use for the trouble of building and renting; and 
in asubsequent part of his testimony he used this language: “I 
think the name of the party to whom he [defendant’s father] said 
the lot belonged was Alfred Moore,’’ when the plaintiff's name is 
Frederick B. Moore,—held, that the testimony was competent evi- 
dence, as tending to rebut the alleged continuity of adverse posses- 
sion on the part of defendant; and that the fact that the witness 
improperly designated the alleged owner of the lot as Alfred 
Moore, went only to the identity of the party named, which was a 
question of fact for the jury, there being other evidence, from 
which the jury might justly infer a mere mistake of name or re- 
collection inthe matter. Jb. 206, 

17. Same.—As evidence tending to show such identity, the testimony 
of another witness is competent, which is to the effect that he had 
resided in the town in which the lot was situated a number of 
vears, and knew of only one family by the name of Moore, who 
iad ever resided in said town; that in this family there were sev- 
eral boys, one of whom was the plaintiff, and that no member of 
the family was named Alfred. Jb, 236. 

18. As to admissibility and relevancy of evidence in criminal cases, see 
Crimixau Law. 


See AGEency, 4, 8-10. 
DrED, 6, 7. 
Mecuanics’ Lien. 
W AREHOUSEMEN. 


II. Apmisstons AND DECLARATIONS. 


19. Declarations of debtor in contest between ereditor and purchaser; 
when inadmissible.—It is a well settled principle of evidence, that, 
in a contest between an attaching or execution creditor and a pur- 
chaser from the debtor, who has paid value, without notice, actual 
or constructive, of a fraudulent intent on the part of the seller, 
the admissions and declarations or the debtor, made anterior to 
the sale under which title is asserted, are not admissible in evi- 
dence against the purchaser to show a fraudulent intent on the 
part of the debtor in making the sale. Moses, Blum & Weil v. Dun- 
ham, Buckley & Co., 173. 

20. Declarations by debtor in contest between attaching and execution cred- 
itors; when admissible-—But in a contest between an attaching 
creditor and a creditor who has obtained a judgment by confession, 
over a fund realized from a sale of merchandise, on which the at- 
tachment and an execution issued on the confessed judgment had 
been levied, acts and declarations of the debtor in relation to his 
property, the debt due the attaching creditor, and his plans and 
purposes in reference to its payment, done and made before the 
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judgment was confessed, are admissible in evidence for the attach- 
ing creditor on an issue of fraud ve/ non, made up between the 
contesting parties, in the absence of all evidence tending to show 
when the claim of the judgment creditor accrued. Jb, 173. 

21. Declarations by grantor in deed, made after its execution; when inad- 
missible.—Declarations by a grantor in a deed to land, conveying 
an absolute title in fee simple, made after the deed was executed, 
as to what his intentions were in its execution, are inadmissible to 
establish a trust in favor of third parties, inconsistent with the 
terms of the deed, or to otherwise vary, affect or impair the rights 
of the grantee under it. Eureka Co. v. Edwards, 248. 

22. Ti Spass de bonis asportatis; declarations by principal to agent, ver- 
bal acts and competent.—The declarations of the principal, when 
first informed of the seizure of the goods by his agent, ordering 
them to be returned to the plaintiff, and his message to his acting 
agent, instructing him to have nothing more to do with the goods, 
are in the nature of verbal acts, tending to show a repudiation of 
the agent’s act, and are competent evidence for the principal in a 
suit against him and the agent for trespass growing out of such 
seizure. Burns v. Campbell, 271. 

23. Credits endorsed on note must be proved.—Where the fact of a par- 
tial payment is disputed, an indorsement on a promissory note, pur- 
porting to be of a partial payment made at a time when the bar of 
the statute of limitations was not complete, is not evidence that 
the payment was made at the time specified. Curtis v. Daugh- 
drill, 590, 

24. Account stated; presumption of correctness.—If an account is rendered 
to a debtor, and he admits its correctness, or retaining it, he 
makes no objection thereto within a reasonable time, he will be 
bound by it as an account stated, his silenge, in the latter event, 
being an implied admission of its correctness; and if he only ob- 
jects to one item, this is an admission of the correctness of the 
other items of the account. Burns v. Campbell, 271. 

25. As to the admissibility of confessions, declarations and threats in 
in criminal cases, see CRIMINAL Law, 2-8, 13-16, 18. 

III. Burpen or Proor; WEIGHT AND SUFFICIENCY. 

26. Burden of proof.—When the burden of proving a particular fact is 
cast upon a party, if he fails to give evidence of it, or if the evi- 
dence in reference thereto is equally balanced, or does not generate 
a rational belief of the existence of the fact, leaving the mind in a 
state of doubt and uncertainty, he must fail for want of proof. 
Me Williams v. Phillips, 80. 

27. Payment; burden of proof.—Where one claims that a debt, the prior 
existence of which is admitted or proved, has been paid by the 
substitution of another security, whether it be of higher or of the 
same dignity as the debt, he assumes the burden of proving that 
the substituted security was taken and accepted in extinguishment 
of the debt. Ib. 890. . 

28. Evidence; provinces of the court and jury.—While it is the province 
of the jury to determine the weight and sufficiency of evidence, 
after it has been introduced, it is always a question for the court to 
decide, whether there be any evidence ona particular point in a 
‘ause ; and it is error for the court to submit that question to the 
jury. Hames, Adm’r ev. Brownlee, 132. 

29. Deed assailed for fraud ; burden of proof on grantee.—When a con- 
veyance is assailed by creditors of the grantor on the ground of 
fraud, the burden of proof is on the grantee to establish the exist- 
ence, the amount, and the validity of the recited consideration. 


Gordon, Rankin & Co. v. Tweedy, 202. 
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30. As to burden of proof on plea of insanity in criminal cases, see Crim- 
INAL Law, 52a. 


See Common Carrier, 6, 7. 
Deeps, 1-3, 6. 
W AREHOUSEMEN. 
IV. Oprtxions anno BE ier. 


31. What not opinion.—A statement by a witness on the trial of an ae- 
tion de bonis asportatis, that the plaintiff consented to the taking of 
the property by the defendant, is the assertion of a fact, and not of 
a mere opinion, and is, therefore, admissible evidence. The na- 
ture of such consent may be shown on cross-examination. Street 
v. Sinclair, 110. 

32. When witness can not testify to his belief. —In an action.against the 
Auditor by an attorney, to recover damages alleged to have been 
suffered by the attorney on account of the Auditor’s refusal to al- 
low him to inspect the records in the latter’s office, in which were 
kept the accounts between the State and certain tax collectors rep- 
resented by the attorney, it is not permissible for either the defend- 
ant or his clerk to testify to the belief either may have had as to 
plaintiff's employment, or as to his authority to represent the tax 
collectors. If such belief were a material fact in the case, it is an 
inference to be drawn by the jury from the circumstances which 
may be in evidence. Brewer v. Watson, 299. 

33. Motive or belief ; how proved.—lIt is for the jury to infer motive, be- 
lief, or intention, when a material issue, from the facts and cir- 
cumstances in the case; they can neither be testified to by wit- 
nesses, nor made a part of a defendant’s statement. Whizenant rv. 
State, 383. 

34. Witness’ belief or conclusion; when inadmissible.—On the trial of 
a defendant indicted for the larceny of two oxen, the evidence con- 
necting the defendant with the larceny tending to show a sale by 
him of two oxen in witness’ presence, and the question being one 
of identity, it is not permissible for the witness to prove a previous 
unsworn description which another, when in search of the stolen 
oxen, had given him, and his belief or conclusion that the desecrip- 
tion given him corresponded with his recollection of the oxen which 
the defendant sold in his presence. Jb. 383. 

35. Opinion of witness as to combustibility of cotton ; when admissible. 
A witness, who is conversant with, and has had peculiar opportu- 

J nities of observing, cotton, its nature and quality, and its lability 
to catch fire and burn, may express his opinion, in a case in which 
such opinion is relevant to the issues, that if a blazing missile, or 
a burning coal is applied to cotton, the cotton would thereby be . 
fired immediately, and would burn with such rapidity that its ex- 
tinguishment would be improbable, if not impossible. Sea/s r. 
Edmondson, 509. 





V. Parot anp WRITTEN. 


36. When terms of mortgage can not be varied by parol.—In a suit in 
equity for the foreclosure of a mortgage on land, it is not compe- 
tent for the mortgagor to prove by parol evidence that he ioeunied 
to convey an interest in the land different from that specified in the 
mortgage. Cowley v. Shelby, Trustee, 122. 

37. Parol evidence of contents of written instrument ; when inadmissible. 

When a relevant fact consists of the substance of a document or 

record, the writing must be produced as the best evidence of its 

own terms; and until its absence is satisfactorily explained, the 
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fact can not be proved by parol. Hames, Adim’r, v. Brownlee, 132. 

38. Consideration of deed assailed for fraud ; admissibility of parol evi- 
dence.—When a deed to land, reciting a valuable consideration, is 
assailed for fraud by creditors of the grantor, it may be sustained 
by parol proof of a valuable consideration different from that ex- 
pressed or recited, provided it is of the same general character, 
and not inconsistent with it; as the promissory notes of a third 
party, instead of money; or stock in a railroad corporation other 
than that recited in the deed. Gordon, Rankin & Co. v. Tweedy, 
202. 

39. Same.—The rule that the consideration clause of a deed can not be 
varied by parol evidence in a contest between the grantee and the 
creditors of the grantor, merely prohibits parol proof of a consid- 
eration of a different kind from that expressed in the deed—as proof 
of a valuable consideration when a good consideration is expressed ; 
it does not restrict the grantee to proof of the precise consideration 
recited in the deed, but he may show any consideration of the 
same kind. Pique, Manier & Hall v. Arendale, 91, 

40. Same.—Hence, it is competent for a grantee in a deed which recites 
a moneyed consideration, in a contest between him and a judg- 
ment creditor of the grantor, to show, in support of the deed, that 
the true consideration was partly the payment of a debt or legal 
liability due from him, or resting upon the grantor, and partly a 
promise on the part of the grantee to pay the grantor a specific 
sum of money. Jb. 91. 

41. As to identification of lands conveyed by general description in deed, 
see Bernstein ve Humes, 260; Driggers v. Cassady, 5.29. 

VI.) Primary anp SeconpDary. 

42. Secondary evidence of contents of policy of insurance; recollection can 
not be refreshed by policy previously issuved.—Plaintiff declared on a 
verbal agreement to insure merchandise and household goods 
against loss by fire, and also on policy filled up and signed in pur- 
suance of the verbal agreement, but after the loss and in ignorance 
of it, which was put by the defendant’s agent in his safe, in which 
he had kept policies issued by defendant to the plaintiff for pre- 
vious years, covering merchandise in the same storehouse. On 
the day after the fire plaintiff informed defendant’s agent, at his 
office, that the property insured had been destroyed by fire, when 
he was shown the policy which had been filled up and signed, and 
plaintiff then read it and handed it back to the agent, and never 
afterwards saw it. On the trial, the defendant having failed to 
produce the policy on notice, the plaintiff was examined in his 
own behalf as to its contents, and was allowed by the court, against 
defendant's objection, to look at one of the policies previously is- 
sued, and to testify that it corresponded with the one not produced, 
and in that way to prove the contents thereof. Held, that the 
court erred in allowing plaintiff to thus refresh his recollection, and 
in allowing him thus to prove the contents of the policy. Home 
Ins. Co. v. Adler, 516. 

43. When party on whom notice to produce paper writing can not offer 
parol evidence of its contents contradictory to that offered by opposite 
party.—In such case, the defendant having failed to produce on the 
trial the policy so signed and filled up, and to account for its ab- 
sence, and the plaintiff having testified to its contents, the defend- 
ant can not be allowed to offer parol proof thereof different from 
that stated by the plaintiff, either for the purpose of showing what 
the true terms and provisions of the policy were, or for the purpose 
of contradicting the plaintiff. Jb. 5/6. 

44. Transfer of stock in a private corporation; when can not be proved by 
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varol.—When a transfer of stock in a corporation is shown to have 
been entered on the books of the corporation, it can not be proved - 
by parol or secondary evidence, unless a proper predicate is first 
laid therefor. Gordon, Rankin Co. v. Tweedy, 202. 


VII. Recorps. 


45. Justice of the peace; judgment of conviction in criminal case before; 
how proved; section 3634 of the Code construed.—A justice’s court 
not being a court of record, a certified transcript of a judgment 
rendered therein is not legal evidence, unless so made by statute ; 
and the statute (§ 3634 of the Code) making a certified statement 
of a justice’s judgment presumptive evidence of the fact, having no 
reference to judgments of conviction in criminal cases, but being 
limited in its operation to judgments in civil suits, a justice’s trans- 
eript of a judgment of conviction in a criminal case before him is 
not admissible in evidence. Such judgment can only be proved by 
the production of the original papers and docket, sustained by com- 
petent evidence of identity, or by sworn copies compared by a com- 
petent witness. Burns v. Campbell, 271, 


EXECUTION. 


See EsectMENtT, 3. 


EXECUTORS AND ADMINISTRATORS. 


1. Estate of decedent; when released from claim.—Where an attorney, 
employed by an administrator to represent him on final settlement 
of his administration, gave to his client a receipt acknowledging 
payment of his fee for services rendered, although in fact the fee 
was not paid; and on such receipt as a voucher the administrator 
was allowed a credit on his settlement for the amount thereof, it 
must be conclusively presumed that the attorney thereby consent- 
ed to look to the administrator alone for payment, and to discharge 
the estate and trust fund from all claim he ever had therefor. Tay- 
lor, Guardian r. MeCall, Adm’r, 52. 

2. Settlement of administrator's accounts; what not a proper credit. In 
such case, the attorney can not, by the voluntary, unsolicited act 
of the administrator de bonis non, obtain payment of his claim out 
of a balance which the estate owes to the administrator in chief, 
as ascertained by decree on his final settlement; and if the ad- 
ministrator de bonis non pay the claim, he can not be allowed credit 
therefor on the settlement of his administration. J. 52. 

. When administ-ator not entitled to eredit for moneys expended. 
Where the decedent conveyed lands to his children, subject toa 
mortgage which he had previously executed thereon, an adminis- 
trator is not entitled to a credit on settlement of his accounts, after 
a declaration of insolvency, for moneys paid by him on the mort- 
gage debt. Dunlap, Adm’r v. Mobley, Adm’r, 102. 

. When witness is incompetent. On the settlement of the accounts of 
an administrator in chief, after a declaration of insolvency, with 
the administrator de bonis non, a creditor of the estate, being in- 
terested in the trust fund represented by the administrator de bonis 
non, though not a party to the record, is not a competent witness 
for the latter to prove a transaction with the deceased, which would 
tend to increase the liability of the administratorin chief. Jb. 102. 

Debt contracted by executor; when imposes only a personal liability. 
Under the provisions of a will directing the testator’s estate to be 
kept together and managed by the executor until the youngest child 
should attain the age of twenty-one years, and authorizing the ex- 
ecutor to transact any business pertaining to the interests of the 
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estate without the orders of any court, the executor has no au- 
thority to contract, on the credit of the estate, for the services of a 
party to take charge of, and superintend the cultivation of lands 
belonging to the estate; and such a contract, made in 1861, only 
imposed a personal liability on the executor. Vann v. Vann, Ex’r, 
154. 

6. When administrator chargeable with damages resulting from unreason- 
able delay in making settlement.—When an administrator, without 
sutlicient excuse, delays final settlement and distribution for an 
unreasonable time, he is chargeable with damages resulting there- 
from to legatees or distributees, although he may have safely kept 
the money of the estate unproductive and unemployed, and _ al- 
though he may make the statutory, exculpatory oath. Clark, 
Adia’r v. Hughes, 168. 

Same; measure of damages.—In such case, the statutory rate of in- 
terest is the measure of damages. Jb, 163. 

8. Same; from what date interest should be caleunlated.—When the stat- 
utory oath is taken by an administrator, and it is not successfully 
controverted, interest should not be computed from the day the 
assets are reduced to money and thus made ready for distribution, 
but a reasonable time should be allowed him to make preparation 
for, and consummate a settlement of his administration, including 
time for an arrangement of materials, and for conference with 
counsel, preliminary to filing his account, or bill in chancery, as 
the questions to be decided may require, and also for conducting 
the proceedings to tinal decree. Jb, 163. 

) Sames what constitutes reasonable tine.-—What should be considered 
a reasonable time in such ease, would be the time consumed by 
an ordinarily prudent man in commencing and carrying through 
a litigation of similar character, which he had previously determ- 
ined to institute, and must depend, in a large measure on the facts 
of each particular case, varying with the complication of facts or 
legal principles involved, and the tribunal in which the settlement 
ismade. Jh. 163, 

10. Same; sale of lands for division; when not prejudicial te adminis- 

trutor on question of interest. —The statute expressly authorizing 
a sale of lands for division, when they ‘‘can not be equitably di- 
vided amongst the heirs or devisees,”’ and requiring that the ap- 
plication therefor must be made by the administrator or executor, 
the fact that an administrator sold lands for division, thereby 
causing delay in the settlement of the estate, can: not exert a pre- 
judicial influence against him in the matter of charging him with 
interest as damages, in the absence of proof that the sale was not 
necessary to effect an equitable division, or that he acted in bad 
faith. Jb. 163, 

Ll. Lnterest against administrator as damages for delay in making final 
settlement; from what date to be computed.—On the settlement of 
the accounts of an administrator of the estates of two decedents, 
one of whom was an heir of the other, in a court of equity, on a 
bill filed by the distributees of the deceased heir against the ad- 
ministrator, and against the distributees of the ancestor, who were 
non-residents of the State,—held, that eighteen months after the 
estates became ready for final settlement and distribution was a 
reasonable time for instituting a suit for that purpose, and for car- 
rving such suit to a final determination ; and that after the expira- 
tion of the eighteen months, the administrator was chargeable 
with interest as damages resulting from the delay, although he 
had made the statutory affidavit, and it was not controverted. 
Th, 163, 

12. When administrator chargeable with interest.—The payment by an 
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administrator, with the will annexed, of a legacy which was barred 
by the lapse of time, is a misappropriation by him of the funds 
belonging to the estate ; and he is chargeable with interest thereon 
from the date of the misappropriation. Moody, Adin’r vr. Hemp- 
hill, 169. 

13. When administrator not entitled to eredit for tavres.—The adminis- 
trator, in such case, is not entitled to a credit for State and county 
taxes assessed against the funds thus misappropriated, and paid 
by him. Jb. 16%, 

14. When administrator entitled to a eredit for costs of appeal in this 
court.—Where an administrator, with the will annexed, on final 
settlement in the probate court, was allowed credit for a legacy 
which he paid, but on appeal this court held that the legacy was 
barred by the lapse of time, and that, therefore, the credit) was 
improperly allowed, he is entitled to credit for the costs of the ap- 
peal paid by him, on settlement had after the cause had been re- 
manded, he having acted in good faith in making the payment, 
and in the consequent litigation, and there being reasonable 
ground for e mtroversy. Ih. 169, 

15. When administrator not entitled to costs of suit instituted by him. 
But where the administrator, after the decision of this court, on 
the appeal, filed a bill inthe chancery court, to enjoin the distrib- 
utees from contesting further his claim to a credit for the amount 
paid by him on such legacy, and,on appeal to this court in that 
case, his bill was dismissed, he is not entitled, on final settlement, 
toa credit for the costs in the chancery court, or the costs of the 
appeal. 7h. 16%, 

16. Administrator entitled to credit for attorney's fee on final settlement. 
An administrator is entitled to a credit for a reasonable fee paid 
his counsel for services rendered him on final settlement. 7h. /69. 

17. When administrator not entitled to credit for faves paid on land.—An 
administrator is not entitled to a credit, on final settlement, for 
taxes paid by him on lands belonging to the estate, in the absence 
of evidence showing that the personal assets should be charged 
with the payment of such taxes, or that it was the duty of the ad- 
ministrator, in his representative capacity, to pay them. J. /69. 

18. Jurisdiction of probate court to order sale of decedent's lands; char- 
acter of ; when deeree can not be collaterally assailed.—The juris- 
diction of the court of probate to order a sale of a decedent's 
lands, for the payment of debts, or for distribution, being statu- 
tory, before it can be affirmed to exist, the record of the proceed- 
ings must affirmatively show that an application has been preferred 
by the personal representative, disclosing a statutory ground for 
the sale; but when the record shows that the court had aequired 
jurisdiction, irregularities or actual errors can not affect the validity 
of the proceedings, when collaterally assailed.  Landford r. 
Dunklin et al., Adm’rs, 594. 

19. Order of sale of decedent’s land by probate court; conclusive of what 
facts.—In granting such order the court is presumed to have ad- 
judged every fact and question essential to the validity of the 
order, including the fact that the petitioner is the personal repre- 
sentative of the estate of the Premed sin whose land is ordered to be 
sold; and hence, the sale can not be impeached in a collateral pro- 
ceeding on the ground that he had ceased to be administrator be- 
fore the proceedings were begun, or that the grant of letters to him 
was invalid. Jb. 594 

20. Grant of administration to sheriff; when not void.—While it is ir- 
regular to grant letters of administration upon a decedent’s estate 
to the sheriff or coroner, when there is a general administrator 
‘capable of acting, unless, in the particular case, there are facts 
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and circumstances which render it improper to commit the admin- 
istration to him, such irregularity does not render the grant void, 
or subject it to attack in a collateral proceeding. Ib. 594. 

21. Jurisdiction of probate court to grant administrations, general, not 
limited.—The jurisdiction of the probate court to grant adminis- 
trations is derived from the constitution, and is general and un- 
limited; and when its grants of administration are drawn in 
question collaterally, they are protected by the presumption ex- 
tended to the judgments and decrees of all courts of general juris- 
diction. Jb. 594. 

22. Right of personal representative to bring ejectment.—The effect of our 
system, subjecting lands descended or devised to administration, 
rendering them liable to the payment of the decedent’s debts, and 
conferring upon the personal representative power to rent them, 
and to intercept the descent, or defeat the devise, by sale under 
the order of the probate court, is, that the personal representative 
is entitled to maintain any action at law for their recovery that 
the heir or devisee can maintain; the right of the heir or devisee 
vielding ta the right of the personal representative when he elects 
to assert it. Jb. 594. 

23. Sale of lands by personal representative; when title of the heirs or 
devisees not divested. —Under a sale of lands by a personal repre- 
sentative, made in pursuance of a decree of the probate court, the 
title of the heirs or devisees is not divested, until a conveyance is 
executed by the order of the court; and hence, a conveyance of 
the lands, executed by the personal representative without such 
order, is wholly inoperative in a court of law. Jhb. 594. 

24. Same; when administrator de bonis non may maintain ejectment. 
Where lands were sold by an administrator in chief under a valid or- 
der of the probate court, and the purchase-money was afterwards 
paid, but no report of its payment was made, and no order was en- 
tered directing a conveyance to the purchaser,the administrator exe- 
cuting a deed without such order, the legal title to the lands did 
not thereby pass to the purchaser, and an administrator de bonis 
non can maintain ejectment against the purchaser for the recovery 
thereof. Th. 594. 

25. Grant of letters of administration to sheriff expires with the term of 
office. —The grant of letters of administration to a sheriff rirtute 
oficii, by the express language of the statute, attaches to the office ; 
and the grant expires with the expiration of his term of office as 
sheriff. Jhb. 594. 

26. Grant of administration to sheriff; when no order of revocation re- 
quired to create vacancy.—A grant of letters of administration to a 
sheriff rirtute oficii expiring with the termination of his official 
term, no subsequent order of revocation is required to create a 
vacancy ; and hence, a grant of administration de bonis non, made 
after his office had expired, without any formal order revoking his 
letters, is valid. Jb. 594. 








See Cuancery, 6, 7, 9-11, 17. 


EXEMPTIONS. 

1. Right of, dependent on residence in the State-—The constitution and 
statutes of this State render residence within the State an essential 
element of the right to an exemption of a homestead, or of per- 
sonal property from liability for the payment of debts; and the 
right, springing from, and being dependent upon the sfatus of resi- 
dence within this State, it may be admitted, terminates whenever 
the status is changed by the acqusition of a residence in another 
State. MeCrary v. Chase & Co., 540. 
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2. Right of, must be determined at the time lien of process attaches. 
But the right to such exemption must be determined according to 
the state of facts existing when the lien of an execution or other 
process attaches. Jb. 540. 

3. Contestation of exemption, a suit; by what facts supported.—The 
contestation of a claim of exemptions is essentially a suit, in which 
the plaintiff causing the levy is the actor, and the levy is the insti- 
tution of the suit. The causes of contest assigned must be sup- 
ported by facts existing at the time the contest is instituted; and 
the subsequent occurrence of facts essential to the plaintiff's right 
of recovery, operating to defeat or divest the right of exemption, 
will not support the contest. Jb. 540. 

4. Same.—Hence, where personal property levied on under an execu- 
tion was claimed as exempt by the defendant in execution, and 
the claim was contested, and at the time of the levy and of making 
the claim the defendant was a resident of this State, his subse- 
quent removal from the State, and residence in another State at 
the time of the trial of the contest can not deprive him of his right 
to an exemption of the property levied on from the payment of the 
execution. Ih. 540. 

5. Surplus on foreclosure of mortgage on real estate; when widow not en- 
titled to as exempt.—Where a mortgage on real estate is foreclosed 
by sale after the death of the mortgagor, and a surplus, left after 
paying the mortgage debt, is paid to the administrator, the widow 
ean not claim such surplus as personal property exempt to her un- 
der the statute. Beard, Adm’r v. Smith, 568, 


See CHANCERY. 


BANKRUPTCY. 


FINE AND FORFEITURE FUND. 


1. Sheriff's fees for summoning witnesses for defendants in State cases; 
not a claim against the county.—A sheriff's fees for sumoning 
witnesses for insolvent defendants in criminal cases, being for ser- 
vices rendered for the defendants, are not acharge against the fine 
and forfeiture fund of the county. Cohen v. Coleman, 496. 


FRAUD. 


1. Declarations of debtor in contest between creditor and purchaser; 
when inadmissible.—It is a well settled principle of evidence, that, 
in a contest between an attaching or execution creditor and a pur- 
chaser from the debtor, who has paid value, without notice, actual 
or constructive, of a fraudulent intent on the part of the seller, 
the admissions and declarations or the debtor, made anterior to 
the sale under which title is asserted, are not admissible in evi- 
dence against the purchaser to show a fraudulent intent on the 
part of the debtor in making the sale. Moses, Blum & Weil v. Dua- 
ham, Buckley & Co., 173. 

2. Declarations by debtor in contest between attaching and execution cred- 
itors; when admissible.—But in a contest between an attaching 
creditor and a creditor who has obtained a judgment by confession, 
over a fund realized from a sale of merchandise, on which the at- 
tachment and an execution issued on the confessed judgment had 
been levied, acts and declarations of the debtor in relation to his 
property, the debt due the attaching creditor, and his plans and 
purposes in reference to its payment, done and made before the 
judgment was confessed, are admissible in evidence for the attach- 
ing creditor on an issue of fraud vel non, made up between the 
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contesting parties, in the absence of all evidence tending to show 
when the claim of the judgment creditor accrued. Ib. 173. 


See Common CARRIER, 11-14. 


FRAUDULENT CONVEYANCES. 
e 


FRAUDS, STATUTE OF. 


When trust must be evidenced in writing; statute of frauds.—When a 
resulting trust in lands does not arise from facts attending the cre- 
ation of the legal estate, but is dependent on the agreement or 
declaration of the parties, it can not rest in parol, but must, under 
the statute of frauds, be created by writing, signed by the party 
declaring or creating the same, or his agent or attorney lawfully 
authorized thereto in writing. Rose vr. Gibson, 35; Whaley v. Wha- 
ley, 159, 

2. Same.—Where a trust in land, attempted to be established, imposes, 
by agreement of the parties, active duties on the trustee, it is not 
such a trust as results by implication of law, and is not valid, un- 
less it was created by instrument in writing signed by the party 
creating or declaring the trust, or his agent or attorney lawfully 
authorized thereto in writing. Rose v. Gibson, 35. 

3. Parol contract for sale of lands; rule as to proof of part performance 
to take it out of the statute of frauds.—To take a parol contract for 
the sale of lands out of the statute of frauds by part performance, 
and to obtain a specific performance thereof, the contract must be 
clearly proved, and the acts relied on as a part performance *‘should 
be so clear, certain and definite in their object and design, as to re- 
fer exclusively to a complete and perfect agreement, of which they 
are a part execution.”’ Pike v. Pettus, 98. 

Same; when specitie performance will not be decree d.—When the tes- 
timony in reference to the contract is so conflicting that it can not 
be said to be *tclearly proved :’’ or when the acts relied on as a 
part performance are of an equivocal nature, being such as might 
have been done with other views than in part execution of the 
agreement, a court of equity will not enforce a specific performance 
of the contract, or grant relief depending on the existence of the 
contract and its validity. Jb. 98. 

5. Parol agreement to convey lands; when statute of frauds not applica- 
ble to.—A parol agreement between husband and wife, by which he 
agreed to convey to her lands or other property, in consideration 
of a relinquishment of her inchoate right of dower in other lands 
which he desired to sell and convey, may be proved by her in sup- 
port of a conveyance executed to her by the husband, reciting a 
valuable consideration, not inconsistent with that sought to be 
proved, as against creditors of the husband, attacking the convey- 
ance on the ground of fraud. Such an agreement is only voidable 
under the statute of frauds, and the protection of the statute can 
not be invoked by the creditors, if the benefit thereof is repudiated 
by the husband. Gordon, Rankin & Co. vr. Tweedy, LOR. 

3. Executed contracts; statute of frauds not applicable to.—Such agree- 
ment having been executed, the statute of frauds has no applica- 
tion. Ih. 202. 

7. Promisory note; when not within statute—Where a party, after hav- 

ing taken steps to secure public lands as a homestead under the 

acts of Congress commencing with section 2289 of the Revised 

Statutes, and after having made improvements thereon by erecting 

houses, ete., at the end of two vears, abandons all intention of se- 

suring the lands as a homestead, and executes, on the back of his 
preliminary certificate, a relinquishment of his claim to the Govern- 
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ment, and sells the impovements he had erected thereon to an- 
other, delivering to him his certificate with the relinquishment 
endorsed thereon, and possession of the lands, such a transaction 
is not a sale of an imperfect pre-emption or homestead right, and 
a note made by the purchaser for the purchase-money is not taint- 
ed with illegality ; nor does it, in any way, offend the statute of 
frauds. Tarrance v. Hatfield, 234. 

Parol sale of land adie power contained in mortgage ; ; mortgagor can 
not complain of.—A mortgagor ean not complain that a parol sale 
of lands by the mortgagee under a power contained in the mort- 
gage is void, because it was not evidenced by writing as required 
by the statute of frauds. The benefit of this statute is not availa- 
ble without being specially pleaded, and if waived, and the con- * 
tract is admitted or satisfactorily proved, it will be enforeed. Coop- 

v. Hornshy, 62. 

Statute of frauds; when contract within.—A contract for labor or 
personal services for one year, to begin in futuro, is void under the 
statute of frauds, unless it, ‘‘ or some note or memorandum thereof, 
expressing the consideration, i is in writing, and subscribed by the 
party to be charged therewith, or some person by him thereunto 
authorized in writing.”’ Horton v. Wollner, Hirshberg & Co., 452 

Statute of frauds; contract not to be performed within one year.—In 
order to take a contract for personal services for one year, to be- 
gin in futuro, without the statute of frauds, all its essential terms, 
including the amount of salary or compensation to be paid for such 
services, must be stated in the writing, with such degree of cer- 
tainty as to render a resort to oral evidence unnecessary to an as- 
certainment of the intention of the parties. J. 452. 

Same.—lt is not sufficient that such contract should state that the 
salary is to remain the same as that received for the previous year ; 
as this renders a resort to verbal or extrinsic evide nee necessary 
to ascertain the amount of the salary, thereby supplementing the 
contract in a way forbidden by the letter and spirit of the statute. 

Th. 452. 
Same; when roid contract rebuts presumption of continuance of for- 
mer contract.—Where one — been in the employment of an- 
other under a contract for one year, before the expiration of the 
term, makes a new contract for ‘aulher year, Which is void for 
want of conformity to the provisions oi the statute of frauds, and 
in which the character of the services to be performed are ¢ hanged, 
he can not recover upon an implied agreement that his e mployers 
would pay him the same salary which they had paid him for the 
previous year. In such case, the new contract, although void un- 
der the statute of frauds, destroys the implication of an intention 

to continue in force the old one. Jb. 452. 

tatute of frauds; when parol agreement not within. —W. & B. made 

a written contract for the cultivation of a piece of land, by which 

W. was to furnish the land and team, and B. the labor, the 

crop to be divided between them. Afterwards B. became indebted 

to t. for advances, for which he executed his note in the form pre- 
scribed by the statute (Code, 1876, §3286). Before the crop was 
gathered, it was abandoned by B., and gathered by T. and stored 
in a house on W.’s premises, from which it was’ afterwards re- 

moved and used by T. Held, in trover by W, against T. for a 

conversion of the crops, 

(a) That a parol agreement made between W. and T. after B. 
had abandoned the crop, that T. should have the crop gathered, 
and, after paying his own claim, should pay over the balance of the 
proceeds of the crop to W. was not void under the statute of frauds 
as a promise by W. to answer for the debt of B. 


Z. 
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(1) That even if the agreement could be construed to be sucha 
promise, there was a new and valuable consideration therefor, 
which withdrew it from the statute of frauds. Thornton v. Will- 


Hams, JOO, 


FRAUDULENT CONVEYANCES. 


1. D ed assaile d for Sraud; hurd: “ of proof on grantee .—When a con- 
veyance is assailed by creditors of the grantor on the ground of 
fraud, the burden of proof is on the grantee to establish the exis- 
tence, the amount, and validity of the recited consideration.  Gor- 
don, Raukin & C'o, ¢. Tweedy, 202 

Consideration of decd to land assailed for fraud; admissibility of 
parol evidence as to.—When a deed to land, reciting a valuable 
consideration, is assailed for fraud by creditors of the grantor, it 
may be sustained by parol proof of a valuable consideration dif- 
ferent from that expressed or recited, provided it is of the same 
general character, and not inconsistent with it; as the promissory 
notes of a third party, instead of money ; or stock in a railroad cor- 
poration other than that recited in the deed. [h. 202. 

3. Release of dowe rhy the wife, as cousideration of conveyance to her by 
the hushavd.—The release by a married woman of her inchoate 
right of dower in her husband’s lands, may be a valuable consid- 
eration for a conveyance of other lands to her husband, whether 
the release is executed contemporaneously with the execution of 
the deed, or in pursuance of a previous agreement; but such con- 
tracts between husband and wife must be reasonable and free from 
fraud, in order to be sustained in a court of equity, when the hus- 
band’s deed to her is attacked by creditors, and should be especial- 
ly scrutinized when the husband is at the time insolvent, or in 
failing circumstances. Jhb. 202, 

4. Velie of inchoat right of dows r, when consideration for a deed: how 
estimated.—In a suit in equity by creditors of the husband to have 
a deed to land, executed by him to his wife, set aside as fraudulent 
and void, standard annuity tables, founded in human experience 
and observation, furnish the proper rule by which the court should 
ordinarily be governed in computing the probable value of the 
wife’s inchoate right of dower in lands, conveyed by the husband 
toa third party, the release of which forms a part of the con- 
sideration of the deed to her, which is assailed by the husband’s 
creditors ; but in no event should the value of the dower interest 
exceed one-sixth of the value of the lands. Jb. 202. 

5. Hushand’s liability to the wife for interest on her statutory separate 
estate. —Under the statutes regulating the estates of married women, 
the husband is not liable for interest on moneys belonging to the 
statutory separate estate of his wife which were used, or converted 
by him; and hence, interest thereon is not such a consideration as 
will support a conveyance by him to her, when assailed by his 
creditors on the ground of fraud. Jb. 202. 

6. Husband's liability for interest on wife's equitable estate.—Nor is the 
husband liable for interest on moneys belonging to his wife’s 
equitable estate, which he has used or converted, in the absence 
of an agreement on his part to pay interest, or an express dissent on 
her part to the use thereof by him; and, hence, interest thereon 
will not support a conveyance by him to her,when assailed by credit- 
ors, in the absence of such agreement on his part, and of such dis- 
sent on her part. Jb. 202. 

7. Inadequacy of price, a badge of fraud; when fraud will be inferred 
from it alone.—Inadequacy of price is a badge of Traud ; and when 
the inadequacy is so great as to shock the conscience—when the 


» 
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price is so far below the market value of the property, as to strike 
the understanding of an honest and intelligent man with the con- 
viction that the sale never could have been made in good faith--fraud 
may be inferred from it alone; and the case is strengthened when 
other badges of fraud, such as the embarrassed pecuniary condi- 
tion of the debtor, the pendency of suits against him, ete., are also 
shown. Ih. 202. 

8. When conveyance of land fraudulent for inadequacy of consideration. 
The deed attacked by creditors of the grantor in this case, tested 
by the principles above stated, is held constructively fraudulent, 
conveying, as it does, to the wife of the grantor a tract of land 
worth between $4,000 and $5,000, the consideration therefor being 
a relinquishment of her inchoate right of dower in another tract, 
which the husband had sold and conveyed, the value of which is 
not satisfactorily shown, an indebtedness for railroad stock worth 
$485, the alleged property of the wife, which the husband had sold, 
and converted, the transter of which to the wife is not proved by 
legal evidence, and a further indebtedness to the wife for moneys 
belonging to her, which he had used, and interest thereon, amount- 
ing to to $646; it also being shown that at the time of the execu- 
tion of the conveyance, the husband was financially embarrassed. 
Th. 202. 

9. Deed constructively fraudulent; when a security for real consideration 

‘ shown.—When a deed is fraudulent in fact, and, for that reason, 
void as against existing creditors of the grantor, it will not be per- 
mitted, on attack by the creditors, to stand for the purpose of re- 
imbursement or indemnity to the grantee ; but when, asin this case, 
it is only constructively fraudulent by reason of inadequacy of con- 
sideration, and financial embarrassment of the grantor at the time 
of its execution, it may stand as a valid security for the considera- 
tion actually paid. Jb, 202, 

10. When transfer of choses in action held free from fraud.—lit Was fur- 
ther held in this case, that a transfer of choses in action, made by 
a husband, who was in failing circumstances, to his wife, was free 
from fraud, actual or constructive; it being shown that the trans- 
fer was based on an adequate consideration, and it not sufticiently 
appearing that, if there was a fraudulent intent on the part of the 
grantor, the grantee participated therein. Jb. 202. 

11. Conveyance of lands void for actual fraud; grantee chargeable with 
rents.—In cases of actual fraud a fraudulent grantee must be con- 
sidered as a trustee of the rents and profits, as well as of the cor- 
pus, of the property conveyed, and as holding them in the right, 
and for the benefit of attacking creditors ; and hence, where a con- 
veyance of land has been declared void for actual fraud, on bill 
filed by creditors of the grantor, the grantee is chargeable with 
rents. (Marshall rv. Croom, 60 Ala. 121, overruled on this point.) 
Kitchell, Adm’r v. Jackson, 556. 

12. Same; from what time rents to be estimated.—But the rents or profits 
in such ease should only be allowed from the service of the sum- 
mons on the grantee, as that, strictly speaking, is the true time of 
the demand on him therefor. Jb. 556. 

13. When fraudulent deed of trust can not be declared a general assign- 
ment.—A deed of trust, made with the intent to hinder, delay or 
defraud the grantor’s creditors, can not be upheld and declared a 
general assignment, at the suit of creditors not secured thereby 
against other unsecured creditors who have caused attachments to 
be levied on the property conveyed by the deed, or who have at- 
tacked the deed for fraud. Com’! Bank of Selma v. Brewer, 574. 

14. When deed of trust executed by insolvent debtor fraudulent and void 
as to ereditors.—A deed of trust executed by an insolvent debtor 
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on Ist April, conveying to a trustee, as security for debts owing to 
some of his creditors therein named, then past due, his entire stock 
of goods and merchandise then on ined, and in a certain store- 
house, embracing all his unincumbered property, and also all the 
goods and merchandise he might thereafter bring into said store- 
house for the purpose of increasing, replenishing, or keeping up 
his stock, and expressly providing that the grantor was to ‘‘ have 
and retain possession of said property ’’ until the Ist November 
following, and that if the secured debts were not paid by that time, 
the deed was to be null and void, with a power of sale on default 
in payment, but not providing for an extension of the debts,—is 
fraudulent and void as against the unsecured creditors of tbe 
grantor, although neither the trustees nor the beneficiaries had any 
notice of the grantor’s insolvency at the time the deed was exe- 
euted. Ib. 574. 


See LimrratTions, STATUTE OF, 1, 2. 
FRAUDS, STATUTE OF, 5. 
GARNISHMENT. 


lL. A legal proceeding.—A garnishment is not an equitable, but essen- 
tially a legal proceeding; and only such demands as the debtor, 
by an action at law in his own name, can enforce, the creditor 
may thereby reach and condemn. Harris ¢. Miller, 26. 

2. When legal demand can not be subjected to.—lt, however, a legal de- 
mand is complicated and involved with matters strictly and purely 
of equitable cognizance, Which must be adjusted before full and 
complete justice can be done, it can not be reached by garnish- 
ment, and the parties will be remitted to a court of equity. Jb. 26. 

3. Judgment against garnishee; what errors thereby cured.—The appear- 
ance and answer of a garnishee, without objection, cure whatever 
of defect or irregularity there may have been in the writ or sum- 
mons, and the judgment thereafter rendered is conclusive upon 
him. Betancourt v. Eberlin, Adm’r, 461. 

4. Levy of attachment by service of garnishment; effect of ; irregulari- 
ties in garnishment can not affect validity of judgment.—In attach- 
ment jurisdiction may be acquired by service of garnishment on 
defendant’s debtor, which will be as full and complete as could 
have been acquired by a levy of the attachment on real estate, or 
on visible, tangible chattels, capable of manual seizure; and the 
garnishment being merely incidental and auxiliary to the attach- 
ment, errors intervening therein can not affect the validity of the 
judgment rendered against the defendant. Jb. 467. 

5. Payment by garnishee before judgment condemning debt; = of. 
Until there is a judgment rendered, condemning indebtedness of 
the garnishee to the payment of the demand for which it was at- 
tached, the garnishee is not authorized to pay, nor is any person, 
ofticial or otherwise, authorized to demand payment by virtue of 
the garnishment; and a payment so made will not discharge the 
indebtedness of the garnishee to his creditor. Mason v. Crabtree, 


GUARDIAN AND WARD. 


1. Devastavit by guardian; trustee in invitum.—Where a guardian, hav- 
ing purchased a lot of land, partly for cash, and partly on credit, 
used his ward’s money in making the cash payment, taking the 
title in his own name, and securing the unpaid purchase-money 
by mortgage on the lot,—he/d, that in thus using the ward’s money, 
he committed a derastavit; and that his vendor, having received 
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the money with a knowledge of its trust character, thereby became 
a trustee in ineitum. Robinson v. Pebworth, 240. 

2. When ward not estopped from pursuing funds invested by the quard- 
jan, by proceedings on final settlement of the guardianship.—W here 
a guardian, having purchased a lot of land, partly for cash, and 
partly on a credit, used his ward’s funds in making the cash pay- 
ment, taking the title in his own name, and securing the unpaid 
purchase-money by mortgage on the lot, which was afterwards 
foreclosed under a power of sale contained therein, and purchased 
by one charged with notice of the trust character of the funds used 
in making the cash payment, the fact that the guardian on final 
settlement of his guardianship did not receive a credit for the funds 
so used, but a decree was rendered theretor against him and his 
sureties, Which had not been satisfied, does not estop the ward 
from pursuing the funds into the lot in which they were invested, 
and from subjecting the lot to sale for the payment thereof. Jhb. 
240), 

See Huspaxp anp WIFE. 
HABEAS CORPUS. 

8 When not appropriat: ve medy.—Habeas COPPUS is an appropriate and 
legal remedy for the release of a prisoner who is restrained of his 
liberty by virtue of process issued under the order or judgment of 
a court, only in cases where there is a want, or excess of jurisdic- 
tion in the court, under the order or judgment of which the pro- 
cess issued; and hence, where the court had jurisdiction both of the 
subject-matter, and of the prisoner’s person, he can not be dis- 
charged on habeas corpus. Ew parte The State, in re Merlet, 371. 


HOMESTEAD. 


1. Homestead eve moption in favor of tenants in common.—Under the 
constitution of 1868, the right of homestead exemption attaches to 
lands owned and occupied by tenants in common; but the area of 
the homesiead is not enlarged on account of their fractional inter- 
ests in the land, so as to make up in quantity what is wanting in 
extent of ownership. Snedecor v. Freeman, 140. 

2. Same; extent of. —Where two tenants in common, entitled to home- 
stead exemptions under the constitution of 1868, owned an undi- 
vided one-eighth interest each in a tract of land containing four 
hundred acres, and resided on the land, each on a separate eighty 
acre sub-division, their homesteads can not exceed an undivided 
one-eighth interest in eighty acres of the land each, to be so se- 
lected as to include their actual places of residence; and hence, 
neither of them can claim an exemption of his entire interest in the 
whole tract, although it amounted to less than eighty acres. Jb. 
140. 

3. Same; validity of mortg tge executed without signature and assent of 
wife.—As the homestead of the two tenants could not collectively 
embrace more than their interests in one hundred and sixty acres 
of the land, a mortgage jointly executed by them, purporting to 
convey the entire tract, is not void as to their interests in the bal- 
ance of the tract, because it did not receive the voluntary signatures 
and assents of their wives. Jb. 140. 

4. Same; when can not be recovered in ejectment against party in posses- 
sion claiming under mortgage.—Such tenants, having removed 
from the land after the execution of the mortgage, and the land 
having been sold under a power contained in the mortgage after 
their removal, can not recover in an action of ejectment brought 
by them against a party in possession claiming under the purchase 
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at the mortgage sale, on the ground that the mortgage conveyed 
their homesteads, and, not having been executed by their wives, 
was void, in the absence of all evidence tending to show that they 
had ever selected or set apart their homesteads. Jb. 140. 

5. Homestead exemption in favor of widow and minor children under 
§ L84f0 of the Code of 1876.—The widow and minor children of a 
decedent who, a resident of this State, died intestate in 1878, own- 
ing no homestead, but occupying at the time of his death a rented 
dwelling, are entitled, under the provisions of section 2840 of the 
Code of 1876, to a homestead exemption in a lot and storehouse 
in a town, the only real estate of which the decedent died seized 
and possessed, and which was worth less than one thousand dol- 
lars, although the storehouse had never been occupied as a dwell- 
ing. Jartsfield v. Harvoley, Adm’r, 231, 

» Same; when estate insolvent, vests absolutely.—In such case, the 
estate of the decedent being insolvent, the exemption vests abso- 
lutely in the widow and minor children under the provisions of 
section 2827 of the Code. Jb. 237, 

7. When proceedings to set apart homestead to widow under § 1768 of 
the Code of 1852, void. —Proceedings instituted by the widow of a 
decedent in the probate court to have set apari to her a homestead 
exemption under section 1738 of the Code of 1852, no part of which 
contains any deseription whatever of the lands sought to be set 
apart as exempt, but in which blanks are left for such description, 
are absolutely void. Tanner v. Thomas, 238. 

. Homestead exemption; may be claimed by surety in confessed judg- 
ment for fine and costs on conviction for a misdemeanor.—A surety 
ina judgment confessed under the statute for the fine and costs in 
a prosecution for a misdemeanor, is entitled to a homestead ex- 
emption as against an execution issued on such judgment. The 
State for use, ete. ve Allen, 5408. 

9. What not a sale of homestead right under act of Congress.—Where a 
party, after having taken steps to secure public lands as a home- 
stead under the acts of Congress commencing with section 2289 of 
the Revised Statutes, and after having made improvements thereon 
by erecting houses, ete., at the end of two years, abandons all in- 
tention of securing the lands as a homestead, and executes, on the 
back of his preliminary certificate, a relinquishment of his claim 
to the Government, and sells the improvements he had erected 
thereon to another, delivering to him his certificate with the relin- 
quishment endorsed thereon, and possession of the lands, such a 
transaction is nota sale of an imperfect pre-emption or homestead 
right, and a note made by the purchaser for the purchase-money 
is not tainted with illegality. Tarrance v. Hatfield, 234. ° 


os 


HOMICIDE. 


See Criminan Law. 


HUSBAND AND WIFE. 


1. Choses in action belonging to wife's statutory separate estate; power 
of husband to collect.—The husband has the power to reduce to 
possession choses in action belonging to the wife as her statutory 
separate estate. Smith v. Whitfield. 106. 

2. Same; power of husband to reinvest.—When such choses in action 
have coon reduced to possession by the husband, he, as trustee of 
the wife, has the power, and it is his duty to invest the proceeds 
in other property; and when invested in other property, such 
re becomes the statutory separate estate of the wife. 

b. 106. 








684 INDEX. 


HUSBAND AND WIFE.—Continued. 


3. Wife's statutory separate estate; what a part of. —Where the wife, as 
legatee, was entitled to a distributive share in certain assets in the 
hands of the personal representative of her testator, consisting in 
part of a note made by a debtor to the estate, such distributive 
share being her statutory separate estate, and the husband pur- 
chased for her from such debtor a horse and paid for it by getting 
the personal representative to credit the amount of the price of 
the horse on the note, and charge it to the wife on account of her 
distributive share in said estate,—held, that this was not an as- 
signment or transfer by the husband of a part of the distributive 
share of the wife in payment for the horse, but was a payment of 
the price of the horse by a payment pro tanto of the wite’s distrib- 
utive share; and that, by operation of law, the legal title to the 
horse vested in the wife, as her statutory separate estate. J. 106. 

4. Competency as witnesses for each other.—In civil cases, husband and 
Wife are competent witnesses for each other, to prove any fact that 
did not come to their knowledge through the channel of the con- 
jugal relation or which is manifestly not confidential. This em- 
braces all matters which must have been intended by them to be 
made public, and the disclosure of which would not be a violation 
of marital confidence, or tend to engender matrimonial discord. 
Gordon, Rankin & Co. v. Tweedy, 202. 

Hushand and wife; competency as witnesses for or against each other. 
It must be regarded as settled, that when, in any case, husband 
and wife are competent witnesses against each other, they are 
also competent witnesses for each other. Tucker vr. State, 342. 

3. Same; when wife competent witness for husband in criminal case, 

On the trial of the husband for an assault and battery on his wife, 

she is a competent witness for him. /[b., 342. 

Release of dower by the wife, as consideration of conveyance to her 

by the husband.—The release by a married woman of her inchoate 

right of dower in her husband's lands, may be a valuable consid- 
eration for a conveyance of other lands to her by the husband, 
whether the release is executed contemporaneously with the exe- 
cution of the deed, or in pursuance of a previous agreement; but 
such contracts between husband and wife must be reasonable and 
free from fraud, in order to be sustained in a court of equity, when 
the husband's deed to her is attacked by creditors, and should be 
especially serutinized when the husband is at the time insolvent, 

or in failing circumstances. Gordon, Rankin & Co. v. Tweedy, 202. 
8. Value of inchoate right of dower, when consideration for a deed; 

how estimated.—In a suit in equity by creditors of the husband to 
have a deed to land, executed by him to his wife, set aside as 
fraudulent and void, standard annuity tables, founded in human 
experience and observation, furnish the proper rule by which the 
court should ordinarily be governed in computing the probable 
yalue of the wife’s inchoate right of dower in lands, conveyed by 
the husband to a third party, the release of which forms a part of 
the consideration of the deed to her, which is assailed by the hus- 
band’s creditors; but inno event should the value of the dower 
interest exceed one-sixth of the value of the lands. Jb. 202. 

9. Hushand’s liability to the wife for interest on her statutory separate 
estate.—Under the statutes regulating the estates of married women, 
the husband is not liable for interest on moneys belonging to the 
statutory separate estate of his wife which were used, or converted 
by him; and hence, interest thereon is not such a consideration as 
will support a conveyance by him to her, when assailed by his 
creditors on the ground of fraud. Jb. 202. 

10. Hushand’s liability for interest on wife’s equitable estate.-—Nor is the 

husband liable for interest on moneys iahuoing to his wife’s equit- 
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able estate, which he has used or converted, in the absence of an 
agreement on his part to pay interest, or an express dissent on her 
part to the use thereof by him; and hence, interest thereon will 
not support a conveyance by him to her, when assailed by credit- 
ors, in the absence of such agreement on his part, and of such dis- 
sent on her part. Jb. 202. 

11. Earnings of the wife the property of the hushand.—At common law, 
the earnings of the wife during coverture belonged to the husband ; 
and this principle is not abrogated by ourstatutory system. Jb. 202. 

12. When husband acts as agent for his wife.—Where a guardian, having 
purchased a lot of land, partly for cash, and partly on credit, used 
his ward’s money in making the cash payment, taking a deed in 
his own name, executed by husband and wife, in usual form, and 
securing the unpaid purchase-money by executing to the husband 
a mortgage on the lot, in which the debt was recited as due to the 
husband, while the lot belonged to the wife, but the fact of her 
ownership did not appear on the face of the papers, nor was other- 
wise made known,—/eld, that the husband, in making the'sale, 
acted as agent of the wife, and .that she ratified the agency by 
joining in the execution of the deed. Robinson v. Pebworth, 240. 

13. When notice to the husband is notice to the wife.—In such case, after 
a sale of the lot under a power contained in the mortgage, at which 
it was bid off by, and conveyed to a third party, who acted merely 
for the wife, and who subsequently executed a conveyance to her, 
and after a recovery of the lot by the wife in an action of eject- 
ment, on bill filed by the ward, seeking to subject the lot to sale 
for the payment of the money which was paid to the husband by 
the guardian, it was further held that notice to the husband was 
notice to the wife, and that she could claim no higher rights, or 
greater exemptions, than her husband could have claimed, if the 
lot had been his property. Jb. 240. 

14. When party not a bona fide purchaser.—The lot having been the 
property of the wife, and the debt for the unpaid purchase-money, 
though payable on its face to the husband, having been in fact due 
to her, when she, through another, made the purchase, she simply 
bought mortgaged property in payment of her debt; and hence, 
being charged with notice of the ward’s prior equity, she did not 
thereby become a bona fide purchaser. 1b. 240. 

15. Same.—But if the lot had been the property of the husband, and the 
purchase-money secured by the mortgage had been due to him, the 
testimony in reference to the consideration of the wife’s purchase, 
merely showing that it was a ‘large amount”? which the husband 
owed her, is wholly insutlicient to establish a valuable considera- 
tion parted with by her, or even to establish a bona fide indebted- 
ness from the husband to her, so as to affect the rights of creditors, 
or third parties. Jb. 240. 

16. Trespass de bonis asportatis by the husband; damages to goods of the 
wife can not be recovered in.—In trespass by the husband against 
his mortgagee for an alleged illegal seizure of goods under the 
mortgage, the plaintiff can not recover damages for a seizure of 
goods belonging to the corpus of the wife’s statutory separate es- 
tate; but for such damages the wife must sue alone. Burns v. 
Campbell, 271. 

17. Bankruptcy; effect of on husband’s right to sue for rents of lands be- 
longing to the wife’s statutory separate estate.—While rents of lands 
belonging to the wife, as her statutory separate estate, and re- 
ceived by the husband during coverture, are held by him in trust, 
and are not affected by his bankruptcy; vet, the death of the wife, 
intestate, terminating the trust, and creating, under the statute, a 
new right in the husband, rents of such lands, accruing thereafter, 
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become the absolute property of the husband, and the right to col- 
lect them passes to his assignee in bankruptey. Gayle vr. Randall, 
469, 

18. Widow's distributive share in hushand’s estate; statutory separate es- 
tate.—The statute requiring that, in the computation ot the widow's 
dower and distributive share in the deceased husband’s estate,the 
value of her separate estate shall be deducted (Code, 1876, § 2715- 
16), refers to an estate created by the constitution and _ statutes, 
and not to an equitable estate, an estate which is made separate 
by the terms of its creation. Harris rv. Harris, 536. 

19. Hushand and wife; right of hushand to renounce his martial rights in 
wife’s statutory separate estate.—The husband may renounce the 
trusteeship of the legal estate of the wife and all the privileges in- 
cident thereto, as he could have renounced all his marital rights at 
common law ; and the effeet of such renunciation is, that the prop- 
erty remains the property of the wife, she holding it as her equit- 
able estate. Ib. 536. 

20. Same; investment of moneys, the wife's statutory separate estate, by the 
husband.—The husband, in investing money, the statutory sepa- 
rate estate of the wife, may elect, the claims of creditors who had 
previously supplied the family with necessaries not being involved, 
whether the investment shall be made in the name of the wife, 
continuing the character of the estate, or whether the investment 
shall be made in the name of himself, or of a stranger, as her 
trustee, to hold for her sole and separate use; and when such in- 
vestment is made in the latter way, the value of the property there- 
by purchased, and held by her at the time of the husband’s death, 
can not be computed in ascertaining her dower interest and dis- 
tributive share in his estate. Jb. 436. 

21. Transfer of policy of life insurance by the husband to the wife . 
character of estate thereby created.—A_ transfer by the husband to 
the wife of a policy of insurance on his life, payable to him, as a 
gift, creates in the wife an equitable separate estate; and, she 
having collected the insurance money after his death, the amount 
thereof can not be computed, in estimating her dower interest and 
distributive share in his estate. (This case distinguished from 
Williams v. Williams, 64 Ala. 405.) Ib. 5386, 


See CHANcERY, 4, 5, 12. 





FRAUDULENT CONVEYANCES. 
JUDGMENTS AND DECREES. 
INDICTMENT. 
See Criminat Law. 


INFANTS. 


1. Deed by infant; what necessary to a ratification.—To constitute a 
binding ratification of a deed to lands executed by an infant, after 
he becomes of age, there must be some positive act, knowingly 
done, affirming the conveyance, or which is inconsistent with the 
right to repudiate it; mere inaction, unless for a time sufficient to 
perfect a bar, is insufficient. Eureka Co. v. Edwards, 248. 

2. Executory contracts of infants; may be avoided without tendering 
hack what was received under the contract.—If an infant, on becom- 
ing of age, disaflirms an erecutory contract, the adult purchaser or 
contractor being then forced to become the actor, to have the con- 
tract performed, the qguondam infant is under no conditions or 
limitations in asserting the invalidity of the contract ; the contract 
being voidable, and he making timely election to avoid by plead- 
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ing his minority, his defense, if sustained by the proof, will prevail, 
without his tendering back anything he may have acquired or 
received under the contract. Ib. 248. 

3. Evweeuted contracts of infants; when tender essential to relief in equity. 
But if the contract, as in this case, is executed, the rule in equity 
is different. Then the gvuondam infant, or any one asserting claim 
in his right, must become the actor; and coming into court in quest 
of equity, he must do, or offer to do equity, as a condition on which 
relief will be decreed him; and hence, if the money or other valu- 
able thing received by the infant be still #7 esse, and in the posses- 
sion of the infant or of the party seeking relief in his right, a 
bill seeking to avoid the contract need not tender, or offer to pro- 
duce or pay, as the case may be. Jb. 248. 

4. Same; when tender not required.—Where, however, as in this case, 
the infant executed a deed to lands sold by him, and received and 
consumed the purchase-money during his infaney, a bill averring 
this fact, filed by one claiming the land under a deed executed by 
the infant, after he had attained his majority, to have the first 
deed cancelled as a cloud upon his title, need not tender back the 
purchase-money received by the infant. Jb. 248. 

5. When notice of deed of infant, which he had disaflirmed, by a purcha- 
ser from infant after he had attained his majority, immaterial, 
Where an infant, tor a valuable consideration, which he received 
and used during his minority, executed a deed to lands, and dis- 
atlirmed it, and sold and conveyed the lands to another, after he 
became of age, the disatiirmance of the first deed destroyed all the 
claim, both legal and equitable, vested in the grantee thereunder, 
and left in him no pretense of any equity to assert against the later 

: purchaser; and hence, the fact that such purchaser had notice of 

the first deed was immaterial. 7b. 248. 





See CHANCERY, 47-8. 

INSANITY. 

See Criminan Law, 20-22, 52-54. 

INSURANCE, FIRE. 

1. Validity of parol contract of. —A valid contract of fire insurance may 
be made in parol; and an action at law may be maintained on an 
agreement to insure, if all the terms were agreed on, so as to cover 
the time of the loss, and the breach consists in the failure to issue 
the policy. Home Ins. Co. v. Adler, 516. 

2. When agreement to insure void for uncertainty.—A parol agreement 
to insure against loss by fire, which fixes the subject and sum of 
insurance, but is silent as to the rate of insurance, the duration 
of the policy, the payment of the premium or other material stipu- 
lations, is, by itself and unaided by previous dealings between the 
parties, void for uncertainty. Jb. 5/6. 

3. When verbal agreement to insure aided by previous policies.—But 
where the agreement relates to insurance on merchandise and 
household goods in the storehouse of the party seeking the insur- 
ance, and he had previously obtained two annual policies on mer- 
chandise in the same storehouse, from the same agent, and in the 
same insurance company, as these former dealings between the 
parties showed the house in which the merchandise covered by the 
policies was kept, the rate of premium, the time for which the in- 
surance had been obtained, and the many stipulations and details 
embodied in the policies, proof thereof would authorize the infer- 
ence, that when the insurance was applied for, and the agent 
agreed to issue the policy, all the previous terms were impliedly 
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understood and adopted, except in so far as they were modified by 
the express terms of the verbal agreement; and hence, in a suit 
on the agreement to insure, after a loss by fire, the two former pol- 
icies are admissible in evidence in aid of the agreement. Jb, 516. 


4. Recovery on policy issued after loss, in pursuance of prior parol agree- 


ment.—It an application for insurance against loss by fire is made, 
and the terms agreed on prior to the loss, but the policy is not is- 
sued until after the loss, and the policy is so framed as to make 
the risk take effect from the date of the application, then a recov- 
ery may be had on the policy; but if, as in this case, the policy 
was not dated, and, on its face, was not made to take effect at any 
time, prior to its issue, there can be no recovery on the policy, on 
proof of an anterior parol agreement variant from, and not carried 
into the policy. Jb. 416. 


5. Parol agreement to insure against loss by fire; when loss covered by. 


A valid parol agreement made with a fire insurance company in 
October, that a policy for twelve months should be issued in the 
early part of November, would, ex vi terminorum, cover a loss oc- 
curring on the morning of the 19th of November. J). 516. 

When preliminary proof waived.—Letters written by the general 
agent, and by the resident agent of a foreign fire insurance company 
to the insured, notifying him that the company refused to pay the 
loss, placing the refusal on the express ground that there was no 
insurance on the property when it was destroyed, and making no 
allusion to the sufficiency or insufficiency of the preliminary proof 
of loss, are competent evidence to go to the jury, in a suit by the 
insured against the insurance company to recover the amount of 
insurance, on the question of a waiver of further preliminary proof, 
or of an implied admission that such proof was sufficient. Jb. 
516. 

Interest on.—Where, by the terms of a contract of fire insurance, 
the insurance money is payable only at the expiration of two 
months after proof of loss, interest can not begin to run until that 
time has elapsed; and, in such case, the time when the proof of 
loss is furnished, is a question of fact, to be proved by the jury, 
and should be left to them by an appropriate charge. J). 516. 


8. Limitation of risk to three-fourths of cash value.—Under a clause ina 


policy of fire insurance that ‘‘in the event of loss by fire, the com- 
pany should not be liable for more than three-fourths of the actual 
cash market value of the property insured, immediately prior to 
the loss,”’ the assured carries one-fourth of the risk, and can not 
recover, in the event of a loss, more than three-fourths of the ac- 
tual cash market value of the insured property that was destroyed ; 
and such policy covering two classes of property in the same house, 
insuring each class for a stated amount, neither class, if deficient 
in value, can be supplemented by excessive loss on the other. Ib. 
516, 
U ‘npaid premium a eredit on amount recoverable on policy.—In an 
action on a policy of fire insurance, the defendant is entitled toa 
credit for upaid premium. [b. 516. 


10. Measure of recovery under provisions of policy.—A policy of fire in- 


surance on a stock of merchandise, which was partially destroyed 
by removal from a building in whic h it was exposed to loss by fire, 
and on which there was an additional insurance in another com- 
pany, providing, (1) that ‘‘in case of any other insurance, . . . 
the assured shall be entitled to recover of this com any no grez iter 
wroportion of the loss sustained, than the sum hereby insured 
be ears to the whole amount insured thereon ;’’ and (2) that “‘when 
wroperty insured by this company is damaged by removal from a 
bui ding in which it is exposed to loss by fire, the damage shall_be 
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borne by the insured and insurers, in such proportion as the whole 
sum insured bears to the whole value of the property insured,’’— 
held, in an action on the policy, that the insurance company thereby 
assumed the risk, not on any defined or definable portion of the 
stock, but on an undivided proportion of the whole stock, the pro- 
portion which the sum of insurance bore to the value of the whole 
stock ; and that this was the measure of the plaintiff’s recovery. 
Teague v. Germania Fire Ins. Co. 473. 


See Evipence, 42, 43. 


INSURANCE, LIFE. 


Rs 


» 


> 
vo. 


Supreme Commandery of the Knights of the Golden Rule, a mutual 
life insurance company, and its certificate, entitled “‘Knight’s Benefit 
Certificate,’ a contract of insurance.—The Supreme Commandery 
of the Knights of the Golden Rule, a corporation created and or- 
ganized under the laws of the State of Kentucky, is, in contem- 
ylation of law, a mutual life insurance company ; and a certificate 
issued by that corporation, entitled a ‘‘ Knight’s Benefit Certifi- 
cate,’’ by which the corporation promises to pay a specified amount 
to the widow of the holder of the certificate, on his death, in con- 
sideration of his having become a member of the order, and hav- 
ing paid the fee for admission to membership, and of his payment 
in the future of all assessments levied and required by the corpora- 
tion, on condition that he remained a member of the order, in 
good standing, and complied with all its laws then in foree, or sub- 
sequently enacted,—has all the essential elements of a contract of 
life insurance by a mutual insurance company with one of its mem- 
bers. Supreme Commandery, Knights of Golden Rule v. Ainsworth, 
436. 

Same; when a subsequent by-law providing a forfeiture of certificaté 
made a part of contract.—Where such certificate is silent as to the 
consequence, if the holder should die by his own hand, but recites 
that any violation of the ‘‘ requirements of the laws now in force, 
or hereafter enacted, governing the order, or this class, shall render 
this certificate null and void,’’ and that a condition upon which 
its obligation depends, is ‘‘ the full compliance with all the laws of 
the order now in force, or that may hereafter be enacted ;”’ and it 
was issued, and was accepted by the assured in writing, ‘‘ subject 
to the laws of the order now in force, or which may hereafter be 
enacted by the Supreme Commandery ;’’ and, at the time it was 
issued, there was a general law of the corporation, rendering it a 
condition upon which a certificate could issue, and upon which its 
benefits could be realized, that the member to whom, or upon 
whose life it was issued, should comply with the ‘“ general laws of 
the order then in existence, or which might thereafter be enacted ;’’ 
but the by-laws contained no provision declaring an avoidance or 
forfeiture of the certificate in the evept the holder should die by 
his own hands,—held that, by force of the recitals, stipulations 
and provisions above noted, a by-law, enacted by the corporation 
after the certificate was issued and accepted, providing that a cer- 
tificate of this class should be forfeited if the member, whether 
sane or insane, should take his own life, entered into, and formed 
a part of the certificate, avoiding it in the event the holder, whether 
sane or insane, should take his own life. Jb. 436. 

Life insurance; meaning of the words, ‘‘ takes his own life.’’—The 
words, ‘“takes his own life,’’ when used in a clause of a policy of 
life insurance providing for a forfeiture, have a known and definite 
legal significance, importing suicide; that the policy holder must 
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not become a felo de se; must not “ deliberately put an end to his 
own existence, or commit any unlawful, malicious act, the conse- 
quence of which is his own death; and this implies that he must 
be ‘‘of years of discretion and in his senses.”” [h. 436. 

4. Same; plea setting up the taking of life as a forfeiture; when insufii- 
cient.—Hence, a shen to an action on a policy of life insurance, 
setting up a forfeiture, and averring, as a ground therefor, that the 
assured came to his death by taking his own life, is sufficient, 
although it is not averred that the self-destruction was willful, or 
that the assured was sane at the time he took his life. Such an 
act being averred, if it is intended to excuse it because of the 
mental unsoundness of the assured at the time of its commission, 
that fact, the matter of excuse, should be replied by the plaintiff. 
Th. 436, 

5. Same; forfeiture of by suicide. —A clause ina policy of life insur- 
ance, providing fora forfeiture in the event the assured should, 
while sane, take his own life, is the mere declaration or expression 
of the implication of the law; as such an event would operate a 
forfeiture in the absence of an express provision in the policy to 
that effect. Jb. 436. 

6. Same; may provide for forfeiture by assured taking his own life whil 
insane.—A life insurance company may lawfully stipulate in its 
policy for a forfeiture thereof, in the event the assured should take 
his own life while insane. Ib. 436. 


See HusBanp anp Wire, 21. 
INTEREST. 
1. On obligations payable on demand.—Debts or obligations payable 
on demand do not bear interest until a demand is made, or suit is 


instituted ; and hence, interest would run on such a contract only 
from a breach thereof. Ragland v. Wood, 145. 


See Executors AND ADMINISTRATORS, 6-12. 
INSURANCE, Fire, 7. 
HvusBanp AND WIFE, 10-11. 


JUDGMENTS AND DECREES. 


1. Judgment by consent; what is.—A recital in a judgment-entry, that 
the parties came by their attorneys, and by consent of defendants, 
the judgment was rendered against them, shows that the de- 
fendants, and not their attorneys, consented to the rendition of 
the judgment. MeNeil v. State, 71. 

2. Judgments and decrees on the merits final and conclusive.—No princi- 
ple of law is better settled than that the judgment of a court of compe- 
tent jurisdiction, rendered on the merits, as between the parties, is 
final and conclusive of the matterin controversy, so long as it remains 
unreversed ; and this principle applies alike to the decrees of the 
court of chancery and the judgments of courts of law. Tankers/y, 
Adwm’r, v. Pettis, 179. 

3. Former adjudication; what issues covered thereby.—When there is 
no question as to the jurisdiction of the court, or as to the identity 
of the parties, the inquiry, whether the subject-matter of the con- 
troversy has been drawn in question and is concluded by a former 
adjudication, is determined, when it is ascertained that the mat- 
ters of the two suits are the same, and the issues in the former 
suit were broad enough to have comprehended all that is involved in 
the second suit. Ib. 179. 
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4. Decree dismissing bill on the merits; effect of-can not be avoided by 
showing that bill was unskillfully drawn.—The force and effect of a 
decree of a court of equity dismissing a bill on the merits, can not 
be obviated by the complainant invoking his negligence or unskill- 
fullness in pleading. Jb. 179. 

5. Judgments on contracts hased on Confederate prices conclusive.—A 
judgment rendered in 1871 on a promissory note executed in 1864, 
for purchase of personal property then bought at administrator’s 
sale, is conclusive between the parties, and can not be assailed or 
scaled on account of Confederate prices. Roberts v. Rice, 187. 

6. Merger of judgment; what does not operate as.—A judgment having 
been rendered against the husband for goods purchased by him, a 
portion of which consisted of articles of comfort and support of the 
household, ete., a condemnation of the wife’s statutory separate 
estate to the satisfaction of a stated part of such judgment, cover- 
ing only the value of the articles of comfort and support of the 
household, is not a merger of the original judgment, but is merely 
auxiliary to its collection; and it Operates a payment only when, 
and to the extent it is made available. Jb. 187. 

7. Seive facias; can not be defended for errors behind the judgment.—A 
scire Sucias to revive a judgment can not be defended because of 
matters going behind the judgment, or of errors in the course of 
proceedings leading to its rendition; and hence, the failure to file 
acomplaint in a suit commenced by an attachment, although an 
irregularity for which, on appeal, a judgment by default would be 
reversed, is no defense to a proceeding by scire facias to revive 
the judgment recovered in that suit. Betancourt r. Eberlin, Adm’r, 
46 


See ATTACHMENT, 5-6. 
CHancery, 20, 25, 30, 41, 44, 46. 
Error AND APPEAL. 
GiARNISHMENT, 3. 
Homesteap, 7. 


TAX SALEs. 


JURISDICTION. 
See CHancery, 19. 
ExecutTors AND ADMINISTRATORS, 18-21. 
Notary Pusuie. 
REMOVAL oF CAUSES FROM State TO FEDERAL Courts. 
STATUTES. 
JURORS AND JURY. 


See Criminxnant Law. 


JUSTICE OF THE PEACE, 


1. What act outside of his official duty.—A justice of the peace, or 
notary public having the jurisdiction of a justice of the peace, be- 
fore whom is pending a garnishment in aid of the collection of a 
judgment rendered by him, acts outside of his official duty in col- 
lecting from the garnishee, prior to judgment against him, the 
amount admitted in his answer to be due the defendant; and, in 
the absence of statutory provisions, the collection would impose 
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no liability on the sureties on the official bond of such justice or 
notary. Mason v. Crabtree, 479. 

2. When justice of the peace or notary public acts under color of office ; 
liability of his sureties, and extent of recovery.—But where the jus- 
tice of the peace, or notary public having the jurisdiction of a jus- 
tice, falsely represents and pretends to the garnishee that he had 
rendered judgment against him, and thereby pretends that he has 
the authority to receive the money, and, under such representa- 
tion and ae pron collects the money, such justice or notary, be- 
ing a bonded officer, and having authority aoe the statute to col- 
lect from the garnishee, on the rendition of a judgment against 
him, in collecting the money, commits a wrongful act under the color 
of his office, which renders him and his sureties liable under the 
statute (Code, § 179), in a suit brought against them by the de- 
fendant in the original judgment on which the garnishment is 
founded, for the restitution of the money; but the recovery in 
_ case is limited to the money received, and interest thereon. 

b. 479. 


See Evipence, 45. 
NotTary PvBLic. 


LANDLORD AND TENANT. 


1. When attachment by landlord against tenant may be levied on crop of 
under-tenant.—An attachment sued out by a landlord for the re- 
covery of rent, the mandate of which runs merely against the 
crops of the tenant in chief, authorizes a levy of the writ, not only 
on the crops of the tenant inchief, but also on the crops raised on 
the rented premises by an under-tenant. Agee v. Mayer Bros., 88. 

2. Tenant not allowed to dispute landlord’s title.—It is a well settled 
rule that a tenant is estopped from disputing his landlord’s title, 
so long as he continues in possession of the demised premises ; and 
hence, ordinarily, he must surrender the possession of the prem- 
ises, before he can be heard to set up, or assert an outstanding title, 
adverse to that of his landlord. Houston v. Farris & MeCurdy, 
570. 

3. Unlawful detainer; when defendant can not set up title adverse to his 
landlord in defense.—The plaintiff in an action of unlawful de- 
tainer, having derived title by purchase from a testator’s sole de- 
visee, the defendant, having entered under a lease from the plain- 
tiff, can not, under the —— above stated, defeat a recovery 
by showing that he had been appointed administrator of the estate 
of the testator under whom the plaintiff derived title, and that 
the latter owed debts at the time of his death, some of which were 
still outstanding and unpaid. Jb. 570. 

4. Exception to rule prohibiting tenant from denying landlord’s title; 
what not within.—These facts do not show that the landlord’s title 
had expired, or that it had been extinguished ; and hence, the case 
does not come within the established exception to the general 
principle forbidding a tenant from disputing his landlord’s title, 
that the tenant may always show that his landlord’s title has ex- 
pired, or been extinguished since the creation of the tenancy. 
Ib. 570. 


See AGENCY. 
LARCENY. 
See Criminat Law. 
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1. Billin equity by creditor to set aside voluntary conveyance; when ad- 
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> 


ot 


6. 
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verse possession for ten years by grantee a bar.—Adverse possession 
for ten years by a grantee in a voluntary conveyance of land, exe- 
cuted while the grantor was surety on a guardian’s bond, is, under 
the statute of limitations, a good defense to a bill filed by an ad- 
ministrator of the deceased ward, to have the conveyance set 
aside as fraudulent, and the land subjected to the payment of the 
guardian’s liability to his ward. Snedecor, Adm’r v. Watkins, 48. 

Same.—As the — of the proceedings in such case is not to ob- 
tain a personal judgment on the debt or liability, or to recover the 
land, but to have the grantee declared a trustee in invitum, it is 
immaterial that the right of the complainant to proceed against 
the surety of the guardian arose — ten years prior to the 
commencement of the suit. Ib. 4 

Application of payment by creditor.—When a debtor, owing more 
than one debt to a creditor, makes a partial payment, but does not 
direct its application, the creditor may apply it to any of the debts 
then due, and not barred by the statute of limitations. Royston 
v. May, 398. : 

Same; when does not interrupt the running of the statute of limitations. 
But when such application is made by the creditor, being the act 
of the creditor, in which the debtor does not participate, and of 
which he has no notice, it does not interrupt the running of the 
statute of limitations upon the debt to which the payment was ap- 
plied. Th. 398, 

Effect of partial payment.--The statute gives to a partial payment 
the effect of removing or arresting the bar of the statute of limita- 
tions, only when it is made before the bar is complete; if the bar 
is complete, a partial payment will not remove it. Curtis +. 
Daughdrill, 590, 

Same; credits endorsed on note must be proved.—Where the fact of a 
partial payment is disputed, an indorsement on a promissory note, 
purporting to be of a partial payment made at atime when the bar 
ot the statute of limitations was not complete, is not evidence that 
the payment was made at the time specified. Jb. 590. 

Name; eff et of credit indorsed on note, on demurrer to the evidence. 
But where the bar of the statute is sought to be removed by a par- 
tial payment on a promissory note, on which a credit is indorsed, 
purporting to be a payment made before the bar of the statute was 
complete, and the credit is shown ¢0 be in the handwriting of the 
plaintiff, the payee of the note, and the note, with the credit there- 
on, is read in evidence without objection, the court, on a demurrer 
to the evidence interposed by the defendant, may infer, as the jury 
might, if the question had been left to their determination, that 
the payment was made at the time specified in the indorsement, 
thereby removing the bar of the statute. Jb. 590. 


MADISON COUNTY. 
1. Solicitor’s fees in county court of Madison county.—For all convic- 


tions for misdemeanors in the county court of Madison county, 
whether commenced by aflidavit and warrant in that court, or by 
indictment found in the circuit court and transferred to that’ court, 
the solicitor is entitled, under the act entitled **An act to regulate 
the trial of misdemeanors in Madison county,’’ approved February 
9th, 1877 (Pamphlet Acts, 1876-77, p. 149), to the same fees as for 
similar services in the cireuit court. Mu rphy v. State, 15. 


MANDAMUS 


See Britt or Exceptions. 
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MECHANIC’S LIEN. 


1. Mee haniec’s lic it for improve ments on rented pre mises ; extent of. 
Where buildings or other improvements are erected on leased or 
rented land, at the request, and on the exclusive credit of the les- 
see, the statutory lien of the contractor extends not only to such 
improvements and erections as may be constructed by him, but 
also to the unexpired leasehold term of the premises on which the 
improvements are made, not exceeding one acre. Rothe v. Bellin- 
grath, 55, 

2. Same.—While the statute also extends such lien to the materials 
furnished, this involves the necessary implication that the mate- 
rials must be capable of practical identification, when the lien is 
sought to be enforced specifically on them; and hence, where the 
materials are furnished to a lessee and are by him used in repairs 
on the rented premises, and are so merged in the freehold as to be 
incapable of severance, the contractor or material-man has no lien 
thereon, but merely a lien on the leasehold estate. J. 55. 

3. Same; taken subject to conditions in lease.—Where the lien attaches 
to a leasehold interest, it is subject to all the conditions of the 
lease; and where the lease has been forfeited, the holder of the 
lien must pay to the lessor ‘fall arrears of rent, or other money, 
interest and costs due under the lease,’” before he can acquire the 
rights of the lessee thereunder, even by purchase. [h. 55, 

4. Rule of common law as to repaurs on he axed } weimises; statute to be con- 
strued in harmony therewith.—At e ommon law the burden of re pairs 
was always cast on the tenant, and the landlord was under no im- 
plied obligation to kee p the rented premises in repair; and the 
statute providing a lien in favor of mechanics and material-men for 
improvements erected on rented lands (Code of IS76, § 3443), must 
be construed in harmony with this principle, so far as its letter will 
permit. Jb. 50. 

5. When evidence of the amount due under the lease for rent or damages 
inadmissible.—In a proceeding under the statute to enforce the 
statutory lien in favor of a material-man for materials furnished 
under a contract with the lessee, against the leasehold estate, the 
amount of the rent due the lessor by the lessee, or of any other 
moneys or damages accruing under the lease, is not a material is- 
sue; and hence, testimony tending to show that fact is immaterial 
and inadmissible on the ‘trial, although it may become material 
after judgment in favor of the plaintiff, and a purchase of the lease- 
hold estate thereunder. Th. 55, 


MERGER. 
See JUDGMENT, 6. 


MILL-DAM. 


1. Proceedings tu erect mill-dam; notice to jurors.—Where, in a proceed- 
ing under the statute for authority to erect a mill-dam, the sheriff, 
after selecting the jurors, and issuing notices for them to attend at 
the time and place designated, entrusted the notices for some of 

the jurors to the applicant to be served, who did serve them, and 

the jurors so notified attended and ac ted as jurors, this, in the ab- 
sence of any statutory provision prescribing any particular mode in 
which the jurors were to be notified, and of injury resulting to the 
contestant, is not a reversible error. Folmar v. Folmar, 136. 

2. Same; effect of judgment of reversal on appeal —Where, in such a 

proceeding, this court, on appeal, reversed an order granting to 

the ap licant authority to erect the dam, and remanded the cause, 
the awe ceased to exist, and there was no nec essity for the judge 
of probate to have entered of record the fact of reversal, or a revo- 
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‘ation of the order; and such order, having been reversed and an- 
nulled, could not be pleaded in bar or in abatement of further pro- 
ceedings on the application. Jb. 136, 

3. Same; when application and writ sufficient.—An application in such 
proceedings Is not subject to demurrer on the ground that the place 
where the dam was to be erected is not definitely designated, when 
it avers that the applicant is the owner of the land on each side of 
the stream, the name of which is given, and the land is described 
by sectional subdivisions, township and range, and the side of the 
stream on which the mill is to be erected, is stated. Jb. 136. 

4. Same; admissibility of testimony.—In such a proceeding a question 
propounded by the applicant to a witness, calling for the purpose 
tor which he examined the place where the dam was to be crected, 
and his answer thereto, that he examined it in reference to health, 
are permissible. Jb. 136. 

Same; when findings of judge of probate will not be disturhed.—Where, 
in such a proceeding, after the inquest of the jury had been re- 
turned to the judge of probate, he heard other evidence introduced 
by both the applicant and contestant before making an order for 
the erection of the dam, this court will not, on appeal, revise and 
reverse the conclusions and findings of the judge, unless they are 
manifestly unsupported by the evidence. Jb, 106, 

6. Same; on contest, a suit inter partes, as well as in rem; costs.—When 
the application in a proceeding to erect a mill-dam is contested, 
the proceedings assume the form and character of a suit (ufer par- 
tes, as Well as jn rem; and if the contestant is unsuccessful, he is 
properly taxed with the costs of the contest. Jb. 130, 


or 


MINORS. 
See INFANTS. 
MONEY. 


1. Title to, passes by delivery.—Money and bank-notes current as money 
pass from hand to hand by delivery, possession of itself being sut- 
ficient evidence of title, upon the faith of which all persons dealing 
iairly may receive them, Rice & Wilson v. Jones & Bro., 551. 


See CONFEDERATE MONEY. 
MORTGAGES. 


1. Sale of land under power contained in mortgage, where mortgagee be- 
comes the purchaser; effect of. —A sale of land under a power con- 
tained in a mortgage, at which the mortgagee became the pur- 
chaser, at a bid less than the mortgage debt, cuts off and bars the 
equity of redemption, and the mortgage debt is thereby satisfied 
and extinguished to the extent and amount of the mortgagee’s bid, 
by mere operation of law ; and thereafter the mortgagee can main- 
tain an action at law to recover only so much of the debt as his bid 
may not have satisfied. Harris v. Miller, 26. 

2. Same; may be disaglirmed in equity by mortgagor.—-Such sale is bind- 
ing on the mortgagee, and can only be disaflirmed at the election 
of the mortgagor, or those claiming under him, if seasonably ex- 

essed, and by them only in a court of equity. A court of law, 

loliae only to the legal title vested in the mortgagee, and being 
incapable of adjusting the equities between the parties, and of 
granting the relief essential to a termination of all litigation, and 
to full and complete justice between them, can not avoid the sale. 
Th. 26. 

3. Same; when bid less than debt, balance of debt a lawful charge under 
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the statute of redemption.—Where a sale of land is made under a 
power contained in the mortgage, and the mortgagee becomes the 
purchaser at a bid less than the amount of the mortgage debt, con- 
ceding that the statutory right of redemption extends to such a 
sale, a question not decided, the balance of the debt is a lawful 
charge on the land, which the mortgagor coming to redeem is bound, 
under the statute, to pay; and an offer to redeem which does not 
inleude such balance, is insufficient... Jb. 26. 


. Same; when tender insufficient.—In such case a tender by the mort- 


gagor of the amount bid by the mortgagee, with ten per cent. per 
annum, is insufficient, although accompanied by an offer to pay 
all lawful charges, where it is manifest that, in the use of the words 
‘lawful charges’’ in the offer, he did not intend to include the 
balance due on the mortgage debt. Jb. 26. 

Offer to redeem lands; effect on sale in court of law.—Estoppels or 
ratifications resting merely in parol can not, in a court of law, af- 
fect the title to land; and hence, an offer to redeem land sold un- 
der a power contained in a mortgage, resting merely in parol, can 
not, in court of law, be deemed a ratification or confirmation of the 
sale, even if that court could inquire into the aflirmance or dis- 
affirmance of such sale. Jb. 26. 

Notice of sale under power contained in a mortgage; what sufficient. 
Posting a notice of sale at the court-house door, and another at the 
post-otlice, in the city of Opelika, is a strict compliance with a 
power of sale contained in a mortgage, which required that the sale 
should be advertised by posting notices thereof ‘‘in two public 
places in Lee county.’’ Edwards, Hudmon & Co. Meadors, 42. 

Redemption of lands by mortgagor; within what time allowed.—An 
offer by a mortgagor to redeem lands sold under a power of sale 
contained in the mortgage, whether made by bill or otherwise, 
must be made within two years from the date of sale, unless the 
mortgagee was the purchaser; in that event a bill to set aside the 
sale and to redeem may be filed within a reasonable time, to be 
determined by the circumstances of each particular case. Cooper 
vt. Hornsby. 62. 

Parol sale of land under power contained in mortgage; mortgagor can 
not complain of.—A mortgagor can not complain that a parol sale 
of lands by the mortgagee under a power contained in the mort- 
gage is void, because it was not evidenced by writing as required 
by the statute of frauds. The benefit of this statute is not availa- 
ble without being specially pleaded, and if waived, and the con- 
tract is admitted or satisfactorily proved, it will be enforced. Jb. 62. 
Same; equity of -edemption cut off by.—Such a sale is obligatory on 
the parties and valid so long as they treat it as binding, and it 
operates to cut off the mortgagor’s equity of redemption, leaving 
in him merely the statutory right to redeem, which can only be 
asserted within two years from the date of the sale. Jb. 62. 

Sale of lands under power contained in mortgage; payment of pur- 
chase-money.—Whether a purchaser of lands aH ws a power con- 
tained in a mortgage paid the purchase-money in lawful currency, 
or by a debt due him from the mortgagee, is a matter resting ex- 
clusively with them, with which the mortgagor is in no way con- 
cerned. Ib. 62. 

When mortgagee of personal chattels not a trespasser.—Under a power 
contained in a chattel mortgage authorizing the mortgagee, on de- 
fault, to take possession of the mortgaged property without process 
of law, and to sell the same, the oe has the right, A de- 
fault, to enter upon the premises of the mortgagor, and, without 
his consent and against his will, to take possession of the property, 
provided he does so peaceably and without violence or other 
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breach of the public peace ; and such taking, being the exercise of 
a right, will not constitute him a trespasser. (Stone, J., dissent- 
ing.) Street v. Sinclair, +110. 

12. When terms of mortgage can not be varied by parol.—In a suit in 
equity for the foreclosure of a mortgage on land, it is not com- 
petent forthe mortgagor to prove by parol evidence that he intended 
to convey an interest in the land different from that specified in 
the mortgage. Cowley v. Shelby, Trustee, 122. 

13. Discharge of prior mortgage enures to benefit of junior mortgagee. 
Where two mortgages on the same land are executed, the second 
or junior mortgagee acquires all the rights of the mortgagor, sub- 
ject to the conditions of his mortgage, and to the prior incum- 
brance ; and hence, the discharge of the prior mortgage, by a pay- 
ment of the debt secured thereby, enures to the benefit of the 
junior mortgagee, and not to the benefit of the mortgagor. Ib. 122. 

14. When secured note sufficiently identitied.—A note is sutticiently identi- 
fied as being the note secured by a mortgage, when it is identical 
with the note described in the mortgage, as secured thereby, in 
dates, amount and in the names of the maker and payee, although, 
in the mortgage, the payee is described as trustee, while in the 
note the word as between the name of the payee and the word 
‘trustee’ is omitted. Jb. 122. 

15. What does not constitute equitable mortgage.—The fact that a promis- 
sory note given for the purchase-money of lands contains a descrip- 
tion of the lands, does not create an equitable mortgage thereon 
for the unpaid purchase-money. Prickett & Maddox v. Sibert, 
Adm’r, 194. 

16. Mortgage of personal chattels; right of mortgagee to possession ;—After 
default in the payment of a debt secured by mortgage, the mort- 
gagee has the legal title and the right of immediate possession of 
chattels conveyed by the mortgage, authorizing a recovery thereof 
by him; and his right of possession is not affected by partial pay- 
ments previously made by the mortgagor on the secured debt, un- 
less it Is so provided in the mortgage. Burns vr. Campbell, 271. 

Usury not available to mortgagor in trespass.—In an action of tres- 
pass brought by the mortgagor against the mortgagee, for seizing 
personal property conveyed by the mortgage, usury is not available 
to the plaintiff for the purpose of showing, in connection with evi- 
dence of partial payments, that the mortgage debt has been paid, 
and the mortgage satisfied. Jb. 277. 

. Same.—While a chattel mortgage is satisfied, and its lien extin- 
guished, by payment of the mortgage debt, and a seizure by the 
mortgagee of the mortgaged property, after such payment, would 
constitute him a trespasser; yet, in an action of trespass brought 
against him by the mortgagor, founded on such seizure, no collat- 
eral investigation can be had into the usurious character of com- 
missions charged by the mortgagee, who was a commission mer- 
chant, for selling cotton conveyed by the mortgage, in accordance 
with the terms thereof, for the purpose of showing a payment of 
the debt. Jb. 271. 

19. Advances by mortgagee; what prices he may charge therefor. —Under 
a mortgage securing future advances, the mortgagee is entitled to 
such prices as may be agreed on, or, in the absence of an agree- 
ment, to a fair and reasonable market valuation, estimated at the 
time and place of sale; and hence, evidence of prices paid by the 
mortgagee, purchasing at wholesale, at another time and place, is 
inadmissible. Jb. 271. 

20. Parol mortgage; what is.—A verbal agreement between a mortgagor 
and mortgagee, made after the execution of the mortgage, that it 
should embrace a horse furnished to the former by the latter, and 
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stand as security for the price thereof, is valid, at least, inter par- 
fes, as a parol mortgage; and, in an action of trespass by the mort- 
vagor against the mortgagee for seizing other chattels conveyed by 
the mortgage, the fact that the horse belonged to the mortgagee’s 
son, Who was also his agent, is not available to the plaintiff for the 
purpose of reducing the mortgage debt, and of showing that it was 
paid, if the son consented to such a disposition of his property. 
Ih. 27 

21. When commissions agreed to be paid for selling mortgaged cotton not 
afi cted by sale through a broker at a lower vrate-—Nor can the mort- 
gaygor, in such action, be heard to complain, that the mortgagee, 
Who Was a commission merchant, employed a broker to sell for 
him the cotton shipped to him by the mortgagor, at a lower rate of 
conmnissions than that which the mortgagor agreed to pay him. 
Th, 271. 

22. Chattel mortgage with power of sale; right of mortgagee to take posses- 
sow vnder.—When any part of the debt secured by a chattel mort- 

vale, containing a power of sale, remains unpaid, the mortgagee may 

execute the power by taking possession of the property, provided 
he does so without committing a breach of the peace, or violation 

of the criminal law. Jhb. 272. 

‘ontusion of goods; doctrine applic s to mortgage d chattels.—Where 

the owner of goods willfully, or through want of proper care, so 

mix or mingle them with the goods of another, that they can not 

be distinguished, the latter is entitled to the whole, unless he con- 

sented to the act; and this principle applies to mortgaged chattels, 
and a confusion thereof by the mortgagor with other chattels owned 
by him makes the whole prima facie, at least, subject to the lien 

and operation of the mortgage. Ib. 277 

24, Mortgag of ajter-aequire d property; when no Spe cific lien there hy 
created. —A mortgage of property to be thereafter acquired, which 
is not the product, increase, or accretion of something already 
owned by the mortgagor, especially when only general terms of de- 
scription are used, creates no specific lien on such after-acquired 
property. but is merely an agreement to execute a further mort- 
vage. Ib. 271. 

25. Foreclosure of mortgage on veal estate by sale; when surplus consid- 
ered as realty.—When, on the foreclosure of a mortgage on real es- 
tate, a surplus remains after paying the mortgage debt, such sur- 
plus does not become personalty for the purposes of distribution 
among the next of kin, or of exemption to the decedent’s widow or 
minor children, but, standing in the place of the equity of redemp- 
tion, retains al! the properties of realty. Beard, Adm’r v. Smith, 
568. 

26. Surplus on foreclosure of mortgdge on real estate; when widow not en- 
titled to, as exempt.—Hence, where a mortgage on real estate is 
foreclosed by sale after the death of the mortgagor, and a surplus, 
leit after paying the mortgage debt, is paid to the administrator, 
the widow can not claim such surplus as personal property exempt 
to her under the statute. Jb. 568. 

Trial of right of property; mortgagee in mortgage of unplanted crop 
can not maintain.—A mortgage of an unplanted crop dun not pass 
to the mortgagee the legal title to the crop as it may be planted, 
or as it may come into existence ; and hence, he can not maintain, 
on the title conferred by the mortgage, a statutory claim suit for 
recovery of the crop, if, when the crop comes into existence, a 
creditor of the mortgagor should seize it under legal process. Co- 

lumbus Iron Works Co. v. Renfro Bros., 577. 

28. Same; when he may maintain.—But the equitable title of the 

mortgagee under such mortgage may be converted into a legal title 
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by some new act on the part of the mortgagor after the crop has 
come into existence, in ratification and confirmation of the mort- 
gage, as by a delivery of the crop to the mortgagee, or to another 
for him; and when his title has been thus perfected, it will sup- 
port a statutory claim suit for the recovery of the crop against an 
attaching or execution creditor of the mortgagor. Jb. 577. 

29. Mortgage on unplanted crop; what act amounts to confirimation.—A 
delivery of the crop, after it has been gathered, to the agent of a 
railroad company for transportation to the mortgagee, is such a 
new act in ratification and confirmation of the mortgage as passes 
the legal title. Jhb. 477, 


See CHancery, 15, 24-26. 
EJECTMENT, 1, 3, 4. 
FRAUDULENT CONVEYANCES, 13, 14. 
HomeEstTEAD, 3-4. 
HvusBanp axp Wire, 12, 15. 


VENDOR AND PURCHASER? 


NATIONAL BANKS. 


1. Power to tax shares in for State purpose s.—National banks being the 
creatures of Congress, and the right of the States to tax any thing 
pertaining to them being wholly derived from the grant made by 
Congress, the power to tax shares in such banks for State purposes 
must be accepted with all the conditions and reservations annexed 
to its exercise. Maguire v. Board of Rev. and Road Com’rs of 
Mobile County, 401, 

2. Same; re risory power of Supre me Court of United States.—The Su- 
preme Court of the United States has the reserved power of re- 
Vising, and if need be, of reversing the rulings of the State courts 
bearing on the exercise by the States of the power to tax shares 
in national banks; and hence, the decisions of that court on that 
subject must be adopted and followed by State courts. Jb. 401. 

3. Diseriminatian as to power of the States to tax capital stock of 
national banks, and shares there in.—Touching the power conferred 
by Congress on the States to tax, that body has carefully discrim- 
inated between the capital stock of national banks, and the shares 
in such capital stock ; the power to tax the former being withheld 
from the States, while the power to tax the latter is granted, with 
stated conditions and reservations. Jb. 401. 

4. Tavation of shares in national banks in this State prior to act of De- 
cenber 8th, 1880, not authorized.—Prior to the passage of the act of 
December 8th, 1880 (Pamph. Acts, 1880-1, p. 7), there was no 
statute in this State which authorized the assessment of shares in 
national banks for taxes. Jb. 401. 

5. Taxation of shares in national banks; act of December 8th, 1880, not 
violative of act of Congress.—The act of December 8th, 1880, pro- 
viding ‘‘ that there shall be levied and collected on the value of 

“ach share of every national banking association located within 
this State, whether held by residents or non-residents, the same 
rate of taxation as is levied on other moneyed capital, the same 
to be levied and collected in the county where each such associa- 
tion is located, and not elsewhere, and to be paid by each such 
association for the shareholders thereof,’’ is not rendered violative 
of the restrictions placed by the act of Congress on the power of 
the States to tax shares in such associations, by reason of subdi- 
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6. 


8. 


for the taxation of the excess of ‘‘all money loaned and solvent 
credits or credits of value,’’ after deducting the tax-payer’s in- 
debtedness ; but the language of the act, construed in connection 
with the above provision of the Code, allows and authorizes a de- 
duction by the shareholder of his debts from the value of ‘the 
shares owned by him, because the privilege of such deduction is 
allowed in the taxation of money loaned, and solvent credits or 
credits of value. Jb 401. 

Same.—Nor is the provision of the act of December 8th, 1880, re- 
quiring the taxes on such shares to be paid by the bank for the 
shareholders, violative of the act of Congress. Jb. 401. 


7. Same; not affected by subd. 10 of 362 of Code.—Subdivision 10 of 


section 362 of the Code, which declares that the capital stock of 
domestic corporations, except such portion thereof as may be in- 
vested in, and otherwise taxed as property, shall be subject to 
taxation, having no reference to the taxation of shares in the capi- 
tal stock of such corporations, is not violative of the act of Con- 
gress restricting the power of the States to tax shares in national 
banks, as an unfriendly discrimination against such shares ; nor is 
an assessment of such shares under the act of December 8th, 1880, 
thereby rendered invalid, because, in making the assessment, no 
deduction was allowed the shareholders for or on account of taxes 
paid by the bank on real estate or other property owned by it, and 
assessed for taxation. Jb. 401 

Second section of act of December 8th, 1880, unconstitutional.—No 
legislative attempt having been made prior to the passage of the 
act of December 8th, 1880, to tax the aes of national banking 
associations, the second section of the act, providing that ‘‘ there 
shall be assessed and collected in any county where such associa- 
tion is located, upon each share of the capital stock of such asso- 
ciation which has escaped taxation for any preceding year since 
1874, the same rate of taxation, State and county, as was in each 
year assessed and collected upon other moneyed capital,’’ is viola- 
tive of sections 4+ and 5 of article 11 of the constitution, limiting 
rate of taxation in any one year for State and county purposes. 

b. 401, 


NEGLIGENCE. 


See Common CARRIER. 
RAILROADS. 


W AREHOUSEMEN. 


NEW TRIAL. 


See REHEARING. 


NOTARY PUBLIC. 


1. 


Notaries appointed to exercise jurisdiction of justices of the peace; 
extent of jurisdiction.—Whatever of jurisdiction is conferred upon 
justices of the peace, and whatever of power or authority they 
may exercise in the administration of that jurisdiction, are con- 
ferred by the constitution on notaries public appointed by the 
Governor to ‘‘ have and exercise the same jurisdiction as justices 
of the peace ;’’ but such notaries are not thereby clothed with, nor 
can they exercise, those special powers granted to justices of the 
peace, which form no part of their jurisdiction, and which are not 
necessary to render that jurisdiction effectual. Vann & Waugh 
v. Adams, Thorne & Co., 475. 


———— 
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2. Attachments returnable to circuit or city courts; notaries public, with 
jurisdiction of justices of the peace, have no power to issue.—No- 
taries public appointed by the Governor to ‘‘ have and exercise the 
same jurisdiction as justices of the peace,’’ have no power or au- 
thority to issue an original attachment. returnable to the city or cir- 
cuit courts; and hence, such attachment, thus issued, is void. 
Ib. 475. 

3. Notary public with justice’s jurisdiction; power to issue attachments 
returnable before himself.—A notary publie with the jurisdiction of 
a justice of the peace has authority to issue an attachment return- 
able before himself for the collection of a demand within a justice’s 
jurisdiction. Rice & Wilson v. Watts, 593. 


NOTICE. 


1. When possession of real estate implied notice of vendor’s title.—The 
open possession of land by the tenant of a vendee who claims title 
under an unrecorded deed, operates as implied notice of the ven- 
dee’s title to a creditor of the vendor, who, during the continuance 
of such possession, recovered judgment and purchased the land 
under an execution issued on the judgment; and such notice pro- 
tects the vendee’s title as effectually as the registry of his deed 
would have done. Pique, Manier & Hall v. Arendale, 91. 

See ApvERSE Possession, 4, 5. 
Fravp, 1. 
FRAUDULENT CONVEYANCES, 14. 
Hussanp AND Wire, 13-15. 
INFANTS, 5. 
MortGaces, 6, 10. 
VENDOR AND PURCHASER. 
OFFICE. 
See AvupiTor. 
JUSTICE OF THE PEACE. 
OVERRULED CASES. 


1. Cobb v. Reed, 2 Stew. 444, as to the time when an obligation for the 
delivery of personal property becomes payable in money, 
and foundation for suit, overruled in Ragland rv. Wood, 145. 
2. Marshall v. Croom, 60 Ala. 121, as to liability of fraudulent grantee 
for rents, overruled in Kitchell, Adm’r v. Jackson, 556. 
3. Martin v. Martin, 35 Ala. 560, first principle stated in opinion de- 
clared unsound in Eureka Co. v. Edwards, #48. 


PARTITION. 


See Cuancery, 6-8. 


PAYMENT. 


1. Burden of proof.—Where one claims that a debt, the prior exist- 
ence of which is admitted or proved, has been paid by the substi- 
tution of another security, whether it be of higher or of the same 
dignity as the debt, he assumes the burden of proving that the 
substituted security was taken and accepted in relinquishment of 
the debt. McWilliams v. Phillips, 80. ’ 
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2. What a conditional payment merely.—Where a creditor received 
from his debtor an order on a third party for lumber, deliverable 
at the latter’s convenience, which was accepted, the presumption 
of law is, that the order was received as a conditional, and not as 
an absolute payment; and the condition on which the order was 
to operate as a payment, the delivery of the lumber, not having 
occurred, in the absence of evidence tending to show that any loss 
or injury resulted from the creditor’s failure to make a demand for 
the lumber, the debtor is not entitled to a credit on the debt. 
Th. 80. 

3. Application of —When a debtor, owing more than one debt to a 
creditor, makes a partial payment, but does not direct its applica- 
tion, the creditor may apply it to any of the debts then due, and 
not barred by the statute of limitations. Royston v. May, 398. 

4. Same.—When a note gives to the payee a statutory or equitable lien 
on a crop to be grown by the maker for its payment, and a part of 
the crop is delivered to the payee, in the absence of instructions 
or agreement to the contrary, it is his duty to apply the proceeds 
of the sale thereof to the payment of the note. In such case the 
contract between the parties makes the appropriation, which can 
not be varied by the payee, without the consent of the maker. 
Mahan v. Smitherman, 563. 


See LimiraTions, STATUTE OF, 4-7. 


MortGaces, 10, 13. 


PLEADING AND PRACTICE. 


l. Plaintiff suing as assignee of written contract for delivery of personal 
property must have and aver awrittentransfer.—In order to authorize 
an assignee of a written contract for the delivery of personal property 
to sue in his own name, he must have a written transfer of the con- 
tract ; and a complaint by such plaintiff which fails to show a writ- 
ten transfer is defective on demurrer. Ragland v. Wood, 145. 

2. Same; when complaint fails to show a written transfer.—An aver- 
ment in such complaint that the contract was ‘‘ duly transferred ”’ 
to the plaintiff is insufficient, as the transfer may have been by 
delivery merely, and not in writing. J. 145. 

. Same; what averment sufiicient.—But an averment in the complaint 
that the contract was ‘‘ duly assigned,”’ is sufficient, as this must 
be construed to mean a transfer in writing. Jb. 145. 

. Recovery on joint and several contracts.—Under the statute (Code of 
1876, §§ 2905, 2919), written obligations and promises of any de- 
scription are several as well as joint; and in a suit against the ob- 
ligors or promisors a recovery may be had against one or more of 
them, as the facts in evidence may justify. Steed vr. Barnhill, 157. 

5. What amounts to general issue.—A detendant can derive no greater 
benefit from an agreement of parties, that all matters which can be 
ey pleaded may be given in evidence under the general issue, 
than he could enjoy under the general issue without such agree- 
ment. Burns v. Campbell, 27 

3. Demurrer to evidence; its effect.—The effect of a demurrer to evidence 
is, as declared by statute, an admission upon the record, by the 
party demurring, of the truth of the evidence, and of every infer- 
ence or conclusion the jury could legally deduce therefrom; and 
this is a mere affirmation of the well defined rule of the common 
law, that if a party voluntarily substituted the court for the jury, 
the court must render judgment against him, ifthe jury could have 
legally found a verdict against him. Curtis v. Daughdrill, 590. 

7. Same; effect of credit indorsed on note, on demurrer to the evidence. 
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Where the bar of the statute is sought to be removed by a partial 
payment on a promissory note, on which a credit is indorsed, pur- 
porting to be a payment made before the bar of the statute was 
complete, and the credit is shown to be in the handwriting of the 
plaintiff, the payee of the note, and the note, with the credit there- 
on, is read in evidence without objection, the court, on a demurrer 
to the evidence interposed by the defendant, may infer, as the 
jury might, if the question had been left to their determination, 
that the payment was made at the time specified in the indorse- 
ment, thereby removing the bar of the statute. Jb. 599. 

Trial of issues of fact by the court; special finding, when open for re- 
riew in appellate court.—Where, by agreement of parties, a jury is 
waived in a civil case, and the issues of fact are tried and determ- 
ined by the court under the statute (Code, §§ 3029-31), and, at the 
request of one of the parties, the court makes a special finding, the 
suflicieney of such finding is open for review on appeal to this 
court. Betancourt ve. Eberlin, Adm’ r, 461. 

What nece ssary to support special finding.—Like a special verdict, 
such special finding can not be aided by intendment, or by refer- 
ence to extrinsic facts, but it must directly and attirmatively tind 
every fact in issue, essential to the right of recovery, or judgment 
upon it can not be pronounced; but it must be confined and be 
responsive to the issue; and so far as it may pass beyond the issue 
and tind facts either confessed or not denied, it is pro tanto imper- 
tinent and bad. Jb. 467. 


Name; when fact not in issue need not he found.—Hence, where, in a 


proceeding by scire facias to revive a judgment after the lapse of 
ten years without the issue of an execution, a special finding was 
made by the court, in the absence of a plea of payment or an issue 
touching the satisfaction of the judgment, such finding is not in- 
sutlicient because it fails to find that the judgment had not been 
satistied, although, under the statute, the judgment must be pre- 
sumed to be satisfied, and the burden of proving that it was not, 
is thereby made to rest upon the party seeking to revive. /). 461 


Scire facias; can not be defended for errors behind the judqme nt. 


A scire facias to revive a judgment can not be defended because of 
matters going behind the judgment, or of errors in the course of 
proceedings leading to its rendition; and hence, the failure to file 
a complaint in a suit commenced by an attac hment, although an 
irregularity for which, on appeal, a judgment by default would be 
reversed, is no defense to a proceeding by scire facias to revive the 
judgment recovered in that suit. Jb. 461. 

Verdict; what suficient.—A verdict in favor of the plaintiff against 
“the defendant” ina suit where three persons are joined as defend- 
ants, is sufficient and will support a judgment against all the de- 
fendants. Insuch case the reasonable intendment is, that the word 
defendant was used for defendants, and it will be tre: ated as a mere 
clerical misprision. Steed vr. Barnhill, 157. 


See AcTION. 
AMENDMENT. 
ATTACHMENT. 
Error AND APPEAL. 
InsuRANCE, LiFe, 4. 
LIMITATIONS, STATUTE OF. 
TRESPASS. 
Triat or Ricut or PRovEeRty. 











704 INDEX. 


é 
PRINCIPAL AND AGENT. 
See AGENCY. 


PROHIBITION. 
See Crimixat Law. 


PUBLIC LANDS. 


See HomestEap, 9. 


PUBLIC RECORDS. 


See AUDITOR. 


RAILROADS. 


1. Right of owners of domestic animals to allow them to run at large ; 
doctrine of common law in reference to, does not prevail in this State. 
The doctrine of the ancient common law, that the owner of domes- 
tic animals must keep them in his close, and can not, without be- 
coming a trespasser, suffer them to run at large upon the unen- 
closed lands of others, never prevailed in this State; and hence, 
an owner of such animals can not be regarded as a trespasser, or 
as contributing to their injury, if he suffers them to go at large, 
and they wander upon an unenclosed railroad, and are there in- 
jured by a passing train. Ala. Great Sou. R. R. Co. v. Jones, 487. 

2. Injury to stock by railroad company; ordinary and reasonable care 
and diligence must be exercised by company.—A_ railroad company 
has the undoubted right to the free, unmolested and exclusive use 
of its road for the purposes for which it is appropriated; and, if 
under all the circumstances, ordinary and reasonable care and dili- 
gence are exercised to avoid injury to domestic animals found 
upon the road, the duty to whicn it is subject is performed; and 
for injuries which are unavoidable, it can not be made liable. 
Th. 487. 

3. Reasonable care and diligence; when a question of law, and when of 
fact.—Whether ordinary and reasonable care and diligence have 
been, in a particular cage, observed, or omitted, is generally a 
mixed question of law and fact. When the facts are not disputed, 
and the deductions or inferences to be drawn from them are indis- 
putable ; or when the standard and measure of duty are fixed and 
defined by law, are the same under all circumstances, the question 
is for the decision of the court; but if the facts are disputed, or, if 
not disputed, the existence of negligence is an inference which, 
as mere matter of discretion and judgment, may or may not be 
drawn from them, the question must be submitted to the jury. 
Ib. 487. 

4. Feilure to employ good and safe machinery, ete., evidence of negli- 
gence.—It is the duty of railroad companies to adopt the best pre- 
cautions against danger which are in use, and to procure and em- 
ploy good and safe machinery and appliances, such as are most 
in use, and approved by the skillful and experienced in the 
operation of trains, and in the management of railroads; and the 
omission of this duty is, at least, evidence of negligence. Jb. 487. 

5. Defective head-light evidence of negligence.—Hence, in an action 
against a railroad company for damages, done to stock by its train, 
a charge, given at the plaintiff’s request, instructing the jury, in 
substance, that if they believed from the evidence that, at the time 
of the accident, it was a starlight night, and the train was running 
at the rate of twenty-five miles per hour, and could not have been 
stopped by the use of all proper means, in a less space than one 
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hundred and twenty yards, and that the head-light used on the 
locomotive only enabled the engineer to see the road about fifty or 
sixty yards ahead, and the stock so injured were on the track, and 
could have been seen, had the proper light been provided, and 

roper vigilance been exercised, in time to have prevented the 
injury, then they would be authorized to find the delendiont guilty 
of negligence,—is free from error. Ib. 487. 


. Injury to stock by railroad company; allowing stock to run at large 


not contributory negligence.—Apart from the influence of any 
special statute, the law in this State is, that it is not such contrib- 
utory negligence for the owner of stock to suffer them to run at 
large, as to prevent him from recovering damages for injuries 
negligently done to them by persons or corporations owning or con- 
trolling railroads. Ala. Great Sou. R. R. Co. v. McAlpine & Co., 
545. 


. Same; rule as to contributory negligence not changed by local act of 


February 28, 1881, (Pamph. Acts, 1880-1, p. 223).—This rule as to 
contributory negligence in such cases is not changed by the act of 
February 28th, 1881 (Pamph. Acts, 1880-1, p. 223), making it un- 
lawful,for stock to run at large in-a designated territory, subjecting 
the owner to damages committed by such stock to the lands, crops, 
etc., and declaring the owner or manager of stock who knowingly 
suffers them to run at large guilty of a misdemeanor. Jb. 545. 


. Same; owner of stock allowing them to run at — in violation of 
I 


local statute, not debarred of right of recovery.—The fact that the 
owner of stock, in allowing them to run at large, is guilty of a 
violation of a local statute, making it unlawful for stock to run at 
large within a designated territory, does not preclude him from 
recovering damages against a railroad company for injuries done 
to the stock within such territory, while at large, by defendant’s 
train. In such case the plaintiff’s unlawful act did not contribute 
to the injury, and he does not require any aid from it to establish 
his cause of action. Ib. 545. 


. Degree of diligence required.—The law exacts of railroad companies, 


and other common carriers, in their use of steam power, extraor- 
dinary diligence, or ‘‘that degree or diligence which very careful 
and prudent men take of their own affairs’’; and while there are 
authorities which confine this rule of diligence to the transportation 
of passengers, such is not the law in this State. Jb. 545. 

Blowing whistle or ringing bell before reaching station or public road. 
Under the statute (Code of 1876, § 1699,) no duty is imposed on the 
engineer in charge of a locomotive running on a railroad to blow 
the whistle or ring the bell until the locomotive comes within one- 
fourth of a mile of a road-crossing or regular depot or stopping 
place ; and hence, a charge, given at the request of a plaintiff in an 
action against a railroad company for damages to stock, which as- 
sumes the existence of such duty at a time when the statute does 
not require its observance, is erroneous. Ib. 545. 


See Common CARRIER. 


REDEMPTION. 


See MortaGaGeEs, 1-7. 


REHEARING. 


1. 


Rehearing under the statute; when applicant not without fault. 
Where a claimant of personal property levied on under an execu- 
tion attended court on Wednesday and Thursday of the first week 
of the term to which the execution was returnable, with his testi- 


45 
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REHEARING—Continued. 








mony and attorney, ready to attend to the claim suit, but finding 
that the cause had not been docketed, he and his attorney left ; 

and afterwards, on another day of said term, in the absence of the 
claimant and his attorney, and without notice to them, the cause 
was placed on the docket and on the same day, without his testi- | 
mony, tried, another attorney who had been employed by the 
claimant in other cases, but not in the claim suit, through mistake, 
and without the claimant’s knowledge, appearing for, and repre- 
senting him, of which the claimant knew nothing until after the 
adjournment of the court,—he/d, that the claimant was not without 
fault, and hence, was not entitled to a rehearing under the statute, 
although he had a meritorious defense to the suit. Re nfro Bros. 
v. Merryman & Co., 195. 


REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS. 


1. Section 641 of U.S. Revised Statutes construed.—Section 641 of the 
Revised Statutes of the United States, providing for the removal 
into the Federal courts of civil suits or criminal prosecutions com- 
menced in a State court against any person who is denied, or can 
not enforce therein any right secured to him by any law providing 
for the equal civil rights of citizens of the United States, ete., was 
intended only to afford protection against an infringement of the 
equal rights of citizens of the United States by State action, and 
‘by that action alone; and does not refer ‘‘ to other obstructions of 
right, such as personal or class prejudic e, or political feeling and 
the like.” Ex parte The State, 363, 

2. Same.—Hence, the existence, in the locality in which an indictment 
for crime may be found against a colored person, of a sentiment 
and prejudice hostile to him because of his race and color, is not a 

“ause, under that statute, for the removal of the indictment for 
trial from the State to the Federal court. Jb. 362. 

3. Same; jurisdiction of State court not ousted by the mere filing of an 
application for removal.—The jurisdiction of the State court is not 
ousted by a mere application for the removal of a cause, civil or 
criminal, pending therein, to a Federal court; but it is only when 
the applic: ition is in proper form, conforms to the act of Congress 
authorizing the removal, and states facts bringing the case within 
the provisions of the act, that it becomes the duty of the State 
court to yield obedience to the paramount i and to cease the 
exercise of its original jurisdiction. Jb. 363. 

4. Same; jurisdiction of State court to pass on application for removal. 
The State court, in such case, has an unquestioned jurisdiction to 
determine, upon the application for the removal, whether a case 
was thereby presented which required that it should cease juris- 
diction and transmit the cause to the Federal court for final trial ; 
but its determination of that question is subject to the jurisdiction 
and judgment of the Federal court, when the case finds its way 
into that court. Jb. 363. 

5. Same; jurisdiction of Federal court to pass on question of removal; 
effect of its de termination.—When the case has been, by the order 
ot the State court, transmitted to the Federal court, upon that 
court devolves the duty of determining its own jurisdiction. In 
determining this question, it is not concluded or affected by the 
judgment of the State court having original jurisdiction ; and the 
conclusion of the Federal! court, that the cugiieation does not give 
it jurisdiction, and its judgment remanding the cause to the State 
court, is binding upon the latter court. Jb. 363. 

6. Same; condition of cause on remandment by the Federal to the State 
court.—In such case, the Federal court not having acquired, the 
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State court could not lose, jurisdiction by the erroneous order of 
removal; and -hence, when the cause is remanded to the State 
court, it is in the same plight and condition as it was in when the 
order of removal was entered. Jb. 363. 


RENTS. 


1. When a part of the freehold.—The rule is, that, on the death of the 
owner of lands, rent, not then due, is not a chose in action, but is 
a part of the realty, and passes with the reversion of the freehold, 
as a mere incident, to those entitled. Gayle v. Randall, 469. 


See Cuancery, 5. 
FRAUDULENT CoNVEYANCES, 11, 12. 


Bankreptcy, 2. 
REVIVOR. 


See JupGMENTs AND DeEcREEs, 7. 


SALES. 


1. Sale of personal prope rty; what not a delivery.—Where one agreed 
to sell to another a threshing-machine which had been loaned to, 
and was in the possession of a third party, and gave to the pur- 
chaser an order on the party in possession for the machine, the 
purchaser executing his note tor the purchase-money,—/eld, in the 
absence of proof that the parties so intended, that this did not con- 
stitute a delivery of the machine, or vest the title thereto in the 
purchaser. Edwards, Hudmon & Co. v. Meadours, 42. 

. Same.—To constitute a delivery in such case, the party in possession 
must deliver the machine, or consent to attorn to the purchaser so 
as to become his bailee. Jb. 42. 

. Same; waiver of delivery.—lf the purchaser in such case voluntarily 
consents to let the party in possession retain the machine for a de- 
finite period of time, as a matter of favor, this will operate a waiver 
of the delivery ; but no such waiver can be implied from the fact, 
that the purchaser, acting under the moral coercion of necessity 
dictated by the situation, as where the bailee refuses to deliver 
until he has finished a certain amount of work, or agrees to deliver 
only after he has finished the work, merely submits to the bailee’s 
continued possession as the best arrangement he can make under 
the circumstances. The party in possession does not thereby be- 
come the bailee of the purchaser, but he continues his original 
custody of the machine as the bailee of the vendor. Jb. 42. 

. Contract of sale of specific chattels; when complete.—A sale of specific 
chattels in the possession of the seller is complete, and the title 
passes to the purchaser, when the parties agree upon the terms of 
sale, although the actual possession may not pass, and the pur- 
chaser may not be entitled to it, until he pays the price, or per- 
forms some other like stipulation. Pilgreen v. State, 368. 

5. Same; delivery to common carrier.—A delivery of goods to a carrier 
for the buyer, in accordance with his specific request, is a delivery 
to the buyer. Jb. 368. 

. Same; relation of the common carrier to the parties. —When goods are 
forwarded through an express company, by instructions of the pur- 
chaser, marked “‘C. O. D.,”’ the carrier is the agent of the purchaser 
to receive the goods from the seller, and the agent of the seller to 
collect the price from the purchaser ; and the sale is complete when 
the goods are delivered to the carrier. Jb. 368. 
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SCHOLARSHIP. 
See Contracts, 7-10. 


SET-OFF. 


1. By surety of debt due principal ; when not available.—Sureties, when 
sued alone, can not, without the consent of their principal, avail 
themselves, by way of set-off, of a debt due from the plaintiff to 
the principal at the commencement of the suit. Beard v. Union & 
Amer. Pub. Co. 60. 


SHERIFF. 
See EXECUTORS AND ADMINISTRATORS, 25, 26. 


SOLICITOR. 
See Mapison County. 


SPECIFIC PERFORMANCE. 
See Cuancery, 18, 21, 22. 


STATUTES. 


1. Construction of.—A statute ought to be so interpreted as to give to 
each clause, if possible, some meaning. Ex parte Dunlap, 73. 

2. When not affected by change in language.—The words, ‘‘unless called 
to testify thereto by the opposite party,’’ were incorporated in the 
former statute (Rev. Code, § 2704) merely from abundant legisla- 
tive caution, in recognition of a right which would otherwise have 
existed ; and hence, the omission of these words from the statute, 
by subsequent amendment, can not be construed as a legislative 
intention to abrogate the right. Dudley, Adm’r, v. Steele, 423. 

3. Same.—No rule of statutory construction rests upon better reason- 
ing than that, in the revision of statutes, alteration of phraseology, 
the omission or addition of words, will not necessarily change the 
operation or construction of former statutes; but to have this ef- 
fect, the language of the statute as revised, or the legislative in- 
tent to change the former statute, must be clear. Landford v. 
Dunklin, et al., Adm’rs, 594. 

4. Same.—The words, ‘‘and not to the person,’’ as used in the act of 
Decemder 24th, 1822, declaring that a former statute authorizin 
the grant of letters of administration to the sheriff or coroner should 
be strictly construed, and that the administration should attach to 
the office, and not to the person, were employed in the abundance 
of legislative caution ; and hence, the omission of these words from 
the statute as codified in the Code of 1852, and the Codes sub- 
sequently adopted, does not change the operation or construction 
of the statute. Jb. 594. 

5. Exemption of State from operation of. —Exemption from the operation 
of general statutes is a State prerogative, and does not extend to 
counties. The State for the use, etc. v. Allen, 543. 


STOCK. 


1. Act of December 8th, 1880, construed; character of lien thereunder. 
The act of December 8, 1880 (Acts, p. 260), makes it unlawful for 
the owner of certain named stock to voluntarily permit such stock 
to go at large off his premises in designa rtions of Mont- 

mery county, and provides that he shall be liable to every person 
injured for all damages done by the stock, when at large, to fruit 
or shade trees, shrubbery or crops, and further provides that a 
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judgment obtained for such damages ‘‘shall be a lien on the stock 
causing such injury, in addition to other liens which an execution 
on such judgment may have according to law.’’ Held, that the 
lien thereby provided for does not arise by operation of law from 
the act done, or the injury sustained, but depends upon the sub- 
sequent reduction of the claim to judgment. Lehman, Durr & Co. 
v. Ferrell, 458. 

2. Extent of lien thereby provided.—Such lien can only be commensu- 
rate with the ownership of the person by whose voluntary per- 
mission the stock was at large; and hence, it is subordinate to 
the lien of a prior recorded mortgage, executed by such owner. 
Ib. 458. 


See RAILROADS. 


SUMMARY JUDGMENTS. 


1. Summary judgment against county treasurer for failing to pay al- 
lowed claim; when motion insufiicient.—The summary remedy 
against a county treasurer for failing to pay a claim against the 
county under the provisions of ‘section 3595 of the Code, can only 
he maintained when the demand sued for is an ‘‘allowed claim”’ 
against the county; and hence, a motion which fails to aver that 
such claim had been allowed, is insufficient on demurrer. Cohen 
v. Coleman, 496. 

2. Claim against county; when must be audited.—An order of the court 
of county commissioners, declaring a named person a pauper, and 
allowing for her support a designated sum per month, ‘‘payable 
monthly out of any money in the treasury not otherwise appro- 
priated,’’ but not designating, or contracting with any particular 
person therefor, does not authorize the judge of probate to draw 
his warrant on the county treasurer in payment of a claim for the 
support of such pauper, at the rate specified in the order, in favor 
of the party rendering the service; but before such order can 
legally be drawn, the claim must be audited and allowed by the 
court of county commissioners. Boothe v. King, 497. 

3. Warrant of judge of probate; when not an audited and allowed claim 
against the county.—Hence, a warrant drawn by the judge of” 
probate, under such order, for the support of the pauper, before 
the claim therefor has been audited and allowed by the court of 
county commissioners, will not support a summary proceeding 
under the statute (Code, § 3395) against the county treasury for 
failing to pay it as an allowed claim against the county. Jb. 497. 


SURETIES. 


1. When released by extension of debt.—When a note, payable twelve 
months after date, is taken for an existing debt, the right of action 
on the debt is thereby suspended until the maturity of the note, al- 
though there may be no express agreement to that effect; and 
sureties on the original debt are thereby released, unless they as- 
sented to the arrangement. Mobile Life Ins. Co. v. Randall, 220. 


See Set-Orr. 
TAXES. 
See ExEcuToRS AND ADMINISTRATORS, 17. 
Natrionat Banks. 
Tax SALEs. 
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TAX SALES. 


- Sale of land for taxes; validity of; by what law governed.—The va- 
lidity of a sale of lands for the payment of delinquent taxes must 
be determined by the law of force at the time the sale was made. 

Driggers. v. Cassady, 529. 

2. Same; jurisdiction of probate court to order, Limited, and must ap- 
pear of record.—The probate court being a court of limited juris- 
diction in the matter of the sale of lands for the payment of delin- 
quent taxes under the provisions of the act of February 12, 1879 
(Pamph. Acts, 1878-9, p. 1), to sustain such a sale, it must atlirm- 
atively appear of sean that the court had jurisdiction both of the 
subject-matter and of the person. Jb. 529. 

. Same; when jurisdiction of the person sufficiently appears.—A judg- 
ment-entry of the probate court, subjecting lands of a non-resident 
to sale for the payment pf delinquent taxes, which, following the 
form prescribed by statute, recites that ‘‘ notice has been given as 
required by law, is sutticient under the act,”’ although under its ex- 
press provisions, the land-owner was entitled to notice by publica- 
tion in a newspaper published in the county in which the lands 
lie. Ib. 529. 

. Same; judgment can not be collaterally assailed for mere irregulari- 
ties.—While great accuracy is exacted, and strict rules are applied 
for the protection of the tax-payer, such proceedings are not ex- 
empted from the infiuence of the principle forbidding the collateral 
assailment of judgments for mere irregularities, or on any ground 
which could have been pleaded in defense. J). 529. 

5. Same; judgment conclusive as to defenses which could have been made 
on the trial.—While it would have been a full defense to such a 
proceeding, if it had been shown on the trial that the tax-payer, 
or any one for him, had tendered to the collector the full amount 
of the delinquent taxes due by him, or that he had in his posses- 
sion, in the county, a sufficient amount of visible personal property, 
out of which the taxes might have been realized by the collector, 
the failure to make these defenses in the probate court is conclus- 
ive on him and those holding under him; and the judgment of 
condemnation can not afterwards be collaterally assailed on either 
of these grounds. Jb. 529. 

Lien of the State on land for taves; extent of; when tender insufficient. 
The State has, under the statute, a preferred lien on the lands of a 
tax-payer for all unpaid taxes; and hence, a tender by such tax- 

ayer, of the amount of the taxes due on the lands, without includ- 
ing the owner’s poll-tax and the delinquent taxes due on his per- 
sonal property, is insufficient, and will not constitute a defense to 
proceedings in the probate court tocondemn the lands for the pay- 
ment of the delinquent taxes due by him. Jb. 529. 

7. Same; when it attaches; not affected by subsequent alienation.—The 
lien of the State for taxes attaches to lands under the statute (Code, 
§ 375), on the first day of January of the year for which they were 
assessed; and it is not affected by a subsequent alienation, al- 
though made prior to a sale for the payment of the taxes, and toa 
bona fide purchaser for value, and without notice. Jb. 529. 

8. Sale of lands for taxes; when description sufficient —Where lands 
are described in the assessment list and in the proceedings in the 
probate court to subject them, under the statute, to sale for the 
vayment of delinquent taxes ‘‘ as two hundred acres, known as the 
ade of the late Israel Wiggins, deceased,’’ the description is suf- 
ficient, parol evidence being allowed in aid of identification. Jb. 
529. 

9. Same; when void for uncertainty of description.—An assessment of 

lands for taxes, in which the lands are described as ‘‘ two hundred 

acres of land lying in Dale county,’’ is void for uncertainty; and 
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proceedings in the probate court to subject the lands to sale for the 
payment of the taxes, based on such assessment, are also void. 
Ib. 529. 

10. Same; description in assessment list can not be varied.—The jurisdie- 
tion of the probate court in such case depending upon the validity 
of the assessment, and the statute requiring that the sale must be 
made according to the description in the assessment list, which 
deseription must be copied in the docket filed by the collector with 
the probate judge, a description in such list and docket which ren- 
ders the assessment void, can not be aided by a more perfect de- 
scription in the judgment of condemnation, and subsequent pro- 
ceedings. Ib. 529, 


TRESPASS. 


1. Trespass for assault and battery; admissibility of matters of provoca- 
fion.—In an action of trespass for an assault and battery, the de- 
fendant can not give in evidence, in mitigation of damages, matters 
of provocation on the part of the plaintiff, unless they happened 
contemporaneously with the assault and battery, or so recently 
prior thereto as to induce the presumption that the assault was 
conunitted under the immediate influence of the passion excited 
by the provocation. Keiser v. Smith, 481. 

2. Same; ‘‘eooling time’’ the test as to the admissibility of provoca- 
tion.—In such case the test is, whether the ‘“‘ blood had time to 
cool,’’ or, in other words, whether there was reasonable cooling 
time between the giving of the provocation, and the commission 
of the assault and battery. Jb. 481. 

3. Same; cooling time a question for the court.—Whether there is reas- 
onable cooling time in such case, is a question of law, to be decided 
by court, and not of fact, to be determined by the jury. Jb. 48/. 

4. Same; when provocation not admissible.—Held, under the principles 
above stated, and the facts of this case, that a libel, published in 
plaintiff's newspaper in the morning of the day on which the plain- 
tiff was assaulted, the asssault having been committed in the af- 
ternoon, was inadmissible in mitigation of damages. Jb. 481. 

5. When mortgagee of personal chattels not a trespasser.—Under a power 
contained in a chattel mortgage authorizing the mortgagee, on de- 
fault, to take possession of the mortgaged property without process 
of law, and to sell the same, the mortgagee has the right, after de- 
fault, to enter upon the premises of the mortgagor, and, without 
his consent and against his will, to take possession of the property, 

wovided he does so peaceably and without violence or other 

omar of the public peace ; and such taking, being the exercise of 
a right, will not constitute him a trespasser. (STone, J., dissent- 
ing.) Street v. Sinelair, 110. 

6. Trespass de bonis asportatis ; measure of damages.—In trespass de 
bonis asportatis, founded on a .mere wrongful taking, unaccompa- 
nied by any act of wantonness, malice or gross negligence, the 
measure of damages is the value of the plaintiff’s interest in the 
property at the time of the trespass, and not the value of the 
property itself. Jb. 110. 

7. Same.—Hence, in such action brought by a mortgagor against a 
mortgagee for the wrongful taking of the property conveyed by the 
mortgage, the defendant is entitled to prove, in mitigation of dam- 
ages, the amount due on thé mortgage debt. Jb. 110. 

8. When damages are too remote.—In trespass for wrongfully seizing and 
carrying away plaintiff’s live stock while he was engaged in farm- 
ing, damages resulting therefrom to his farming operations are too 
remote, speculative and contingent to be recovered. Jb. 110. 
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9. 


10. 


11. 


13. 


14. 


15. 


Usury not available to mortgagor in trespass.—In an action of tres- 
pass brought by the mortgagor against the Iportgagee, for seizing 
personal property conveyed by the mortgage’ usury is not available 
to the plaintiff for the purpose of showing, in connection with evi- 
dence of partial payments, that the mortgage debt has been paid, 
and the mortgage satisfied. Burns v. Campbell, 271. 


Same.—While a chattel mortgage is satisfied, and its lien extin- 


guished, by payment of the mortgage debt, and a seizure by the 
mortgagee of the mortgaged property, after such payment, would 
constitute him a trespasser; yet, in an action of trespass brought 
against him by the mortgagor, founded on such seizure, no collat- 
eral investigation can be had into the usurious character of com- 
missions charged by the mortgagee, who was a commission mer- 
chant, for selling cotton conveyed by the mortgage, in accordance 
with the terms thereof, for the purpose of showing a payment of 
the debt. Jb, 271. 

Trespass de bonis asportatis by the husband; damages to goods of the 
wife can not be recovered in.—In trespass by the husband against 
his mortgagee for an alleged illegal seizure of goods under the 
mortgage, the plaintiff can not recover damages for a seizure of 
goods belonging to the corpus of the wife’s statutory separate es- 


~ 


tate; but for such damages the wife must sue alone. J). 27 


. Evidence ; res geste.—In an action of trespass by the mortgagor 


against the mortgagee and his agent for a seizure under a power of 
sale in the mortgage, of mortgaged chattels, the written notice of 
sale, and the sale itself of the chattels by the agent, are admissi- 
ble in evidence, being merely cumulative evidence of the intention 
of the agent in taking the goods, and, as such, a part of the res 
gestx of the alleged trespass, shedding light on the dominion over 
the goods previously asserted. Jb. 271. 


Measure of damages.—In trespass for taking goods, if the taking is 


merely unlawful, the measure of damages is, generally, the value 
of the goods, or amount of injury done to them, as the case may 
be, with interest to the date of judgment; but if the taking is 
perpetrated in a rude, wanton, reckless, or insulting manner, or is 
accompanied with circumstances of fraud, malice, oppression, or 
aggravation, or even with gross negligence, the party injured is en- 
titled to receive exemplary damages. Jb. 271. 


Malice of agent as affecting damages against principal.—The rule is, 


that, where several defendants are sued in tort for damages, the 
malice or other evil motive of one can not be matter of aggravation, 
or ground of vindictive damages against the other; and hence, 
principals are not generally held liable for such damages by reason 
of the evil motive of the agent, unless the act of the agent was 
fully ratified with a knowledge of its malicious, aggravating, or 
grossly negligent character; or these matters of aggravation were 
probably consequent on the doing of the wrongful act ordered by 
the principal ; or unless the agent was employed with a knowledge 
of his incompetency. Jb. 271. 

When letter by agent is admissible in action of trespass against prin- 
cipal and agent.—In an action of trespass against principal and 
agent, for the seizure by the agent of plaintiff’s goods, a letter 
written by the agent two days before the seizure, directed to the 
plaintiff, and received by him in due course of mail, and endorse- 
ments made on the envelope by the agent, evincing an unfriendly 
feeling towards the plaintiff, is relevant and competent, on proof 
of handwriting, as tending to show malice or an evil motive on the 
part of the agent, which may have entered into, or given color to 
the transaction. Jb. 271. 


16. Evidence of malice; when inadmissible.—In trespass against princi- 








INDEX. 718 


TRESPASS—Continued. 


pal and agent, founded on the seizure by the agent of goods of the 
plaintiff under a mortgage to the principal, where it is sought to 
charge the latter by reason of a subsequent ratification of the 
agent’s act, the fact that the principal commenced a criminal pros- 
ecution against the plaintiff about the time of the seizure, is not 
competent evidence for the plaintiff, in the absence of all evidence 
tending to show the principal’s original participation in the agent’s 
act, or that he originally authorized it, although such fact may 
tend to show malice against the plaintiff on the part of the princi- 
pal. In such case, the prosecution is not a part of, or connected 
with the transaction alleged to have been ratified, and the malice, 
standing alone, is not competent to authorize the inference, that 
the principal conferred an original or previous authority upon the 
agent to make the seizure. Jb. 271. 

17. Same.—In such action it is not competent for the plaintiff to show, 
by way of aggravation of damages, that he had a family, consist- 
ing of a wife and several minor children, at the time of the seizure 
of his goods by one of the defendants. Jb. 281. 

18. When destitute condition of plaintiff’s family, caused by the trespass, 
not competent evidence.—Nor is it competent, in such action, to show 
that the plaintiff's family, then at a distant place, to which plain- 
tiff intended moving, were in a destitute condition as to clothing, 
bedding or furniture, caused by the seizure of his goods by the de- 
fendant, without proof of knowledge by, or notice to the defend- 
ant of such condition at the time the goods were seized; but the 
knowledge of such facts by the defendant, or information charging 
him with notice thereof, would tend to show an evil motive, such 
— constitute a circumstance of oppression or aggravation. 

» Bade 

19. Good or bad faith an issue, when punitive damages are claimed; what 
evidence is competent to show good faith.—Exemplary damages 
being punitive and preventive in their purpose, as well as compen- 
satory, the good or bad faith of the defendant is always a vital issue 
where such damages are claimed ; and hence, in an action for tres- 
pass brought by a mortgagor against a mortgagee and his agent for 
the seizure by the agent of goods under power of sale contained in 
the mortgage, it is competent for the defendants to show, in miti- 
gation of exemplary damages claimed in the action, that the agent 
had good reason to believe and did believe, that a part of the mort- 
gage debt remained unpaid, and that the goods seized under the 
mortgage belonged to the plainttff, and were conveyed by the mort- 
gage ; but such evidence is not admissible in mitigation of actual 
damages. Jb. 271. 

20. As to ratification of agent’s trespass by principal, see AGENcy, 1-6, 
10. 


See MortGaGEs, 16, 19-24. 


TRIAL OF RIGHT OF PROPERTY. 


1. Venue as to property levied on under attachment.—When an attach- 
ment is levied in a county different from that in which it was is- 
sued, and a claim to the property is interposed, the statute (Code 
of 1876, §-3290) requires that the trial of the right of propert 
must be had in the county in which the attachment was levied. 
Ex parte Dunlap, 73. 

2. As to right of mortgagee of unplanted crop to maintain, after crop 
has been gathered, see MortGaGeEs, 27-29 





1. Resulting trust; how ereated.—Where a man buys land in the name 
of another, and pays the consideration-money, in the absence of 
all rebutting circumstances, the land will be held by the grantee 
in trust for him who pays the consideration-money. This trust re- 
sults, by mere presumption of law, without any proof of the actual 
intention of the parties, from the fact that one pays the considera- 
tion-money, while the other receives the title. Rose v. Gibson, 35. 

Right of beneficiary to pursue trust funds invested in other property; 
character of the trust.—Where a cestui que trust seeks to pursue 
trust funds invested by the trustee in land or other property, and 
title taken in his own name, or in the name of a stranger with notice, 
it is wholly immaterial whether the money was — at the time of 
the purchase or afterwards. This is not technically or strictly a re- 
sulting trust, but a trust created by law, originating in the right of 
the cestui que trust to pursue the trust fund, through its various 
transmutations, into a new investment made in violation of the 
trustee’s duties. Whaley v. Whaley, 159. 

3. Resulting trust; money must be paid at time of purchase.—Where no 
question arises as to misappropriation of trust funds, but money or 
property without fiduciary ear-marks is paid or invested by one 
person, and the title is taken in the name of another, the money 
must be paid or the property re-invested at the time of the purchase, 
in order to create a resulting trust. Jb. 159. 

. Same; does not exist where the money was loaned.—If one person ad- 
vances the purchase-money of property by way of a loan to the 
vendee, and conveyance of title is made to the latter, no trust will 
result in favor of the party advancing the money. In such case the 
very fact of a loan contradicts and rebuts the implication of a trust, 
which might otherwise be presumptively raised by law. Jb. 159. 

. When mortgagee entitled to protection against, as a purchaser for 
ralue.—A creditor, who accepts from his debtor a note payable at 
twelve months, for a debt past due, thereby releasing parties who 
were sureties on the debt, and also takes a mortgage on land to 
secure the note, is a purchaser for value, and, as such, is entitled 
to protection against a trust in favor of the debtor’s wife, resulting 

from the fact that the land was purchased with moneys belonging 

to her as her statutory separate estate, of which the creditor had 

no notice. Mobile Life Ins. Co. Randall, 220. 


See CoNFEDERATE Money, 3, 4. 
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Fraups, STATUTE OF,+1-3. 
GUARDIAN AND Warp. 


HusBaNnD AND WIFE, 12, 15, 20. 


UNLAWFUL DETAINER. 


1. Character of action.—Unlawiul detainer is a possessory action, 
in which the only question involved is the plaintiffs right of pos- 
session to the premises sued for; an inquiry into ‘“‘the estate or 
merits of the title’ is expressly inhibited by statute. Houston v. 
Farris & McCurdy, 570. 

2. When defendant can not set up title adverse to his landlord in defense. 
The plaintiff in an action of unlawful detainer, having derived title» 
by purchase from a testator’s sole devisee, the defendant, having 
entered under a lease from the plaintiff, can not defeat a recovery 
by showing that he had been appointed administrator of the estate 
of the testator under whom the plaintiff derived title, and that the 
latter owed debts at the time of his death, some of which were 
still outstanding and unpaid. Jb. 570. 
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USURY. 

1. Trespass.—Usury is not available to the defendant in an action of 
trespass de bonis asportatis by a mortgagor against the mortgagee 
for seizing personal chattels conveyed by the mortgage, for the pur- 
pose of showing, in connection with evidence of partial payments, 
that the debt was paid, and the mortgage satisfied at the time of 
the seizure. Burns v. Campbell, 27 


VENDOR AND PURCHASER. 


1. When an agreement is res inter alios acta. —Where an owner of a tract 
of land sold it on a credit, and the purchaser having failed to pay 
the purchase-money, by agreement between the parties, another 
was substituted as purchaser, who assumed the payment of the 
purchase-money and to whom a conveyance was afterwards made 
by the vendor, an agreement made between the first and second 
purchasers prior to the execution of the conveyance, that the sec- 
ond purchaser should be put in possession of the land at a given 
date, is, as to the vendor, res inter alios acta, and is not binding on 
him. Cowley v. Shelby, Trustee, 122. 

2. Payment of a debt as consideration of a deed ; when sufficient.—In a 
contest between a vendee and a judgment creditor of a vendor, it 
is immaterial whether a debt, the payment of which constituted 
the consideration of the deed, was contracted prior to, or contem- 
poraneously with the execution of the deed, as, in either event, it 
is a valuable consideration, which, if adequate and free from fraud, 
will uphold the deed. Pique, Manier & Hall v. Arendale, 91. 

3. Vendor's lien; when does not pass with transfer of note.—Prior to the 
act of February 13th, 1879 (Pamphlet Acts, 1878-79, p. 171), the 
transfer of a promissory note, given for the purchase-money of 
land, by delivery merely, did not carry with it the right to enforce 
the vendor’s lien on the land. Prickett & Maddow v. Sibert, Adm’r, 
194, 

4. When mortgagee is a purchaser for value.—A creditor, who accepts 
from his debtor a note payable at twelve months, for a debt past 
due, thereby releasing parties who were sureties on the debt, and 
also takes a mortgage on land to secure the note, is a purchaser 
for value, and as such, is entitled to protection against a trust in 
favor of the debtor’s wife, resulting from the fact that the land was 
purchased with moneys belonging to her as her statutory separate 
estate, of which the creditor had no notice. Mobile Life Ins. Co. 
v. Randall, 220. 
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See CHANCERY, 32, 33. 
Deeps, 8, 9, 10. 
HusBanp AND Wires, 12-15. 
NOTICE. 


WAREHOUSEMEN., 


1. Duty and liahbility.—Warehousemen, being of the class of bailees 
known as paid agents, exercising private employments, their lia- 
bility and relation are essentially difierent from those of common 
‘arriers; their duty is to bring to the business in which they are 
employed reasonable skill and diligence, and they are answerable 
only for ordinary negligence, and may, by special contract, enlarge 
or narrow their liability as defined by law, except for losses caused 
by or through their own fraud. Seals v. Edmondson, 509. 

2. When negligence imputed.—The general rule is, that if a bailee of 
goods, liable only for losses occurring from his negligence, upon 
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demand made, fails to re-deliver them, or does not account for a 
failure to make delivery, prima facie, negligence will be imputed 
to him; and the burden of proving a loss without the want of or- 
dinary care is devolved upon him. Jb. 509. 


3. When burden of proof on bailor to show negligence. —But where, as in 


this case, there is a full explanation of the failure to deliver on de- 
mand, and it is shown that the goods were lost by a cause not in- 
volving the bailee in liability, as by fire, the attending cireum- 
stances being known to the bailor before demand, and the demand 
being merely formal, it can not be presumed from the failure to de- 
liver that the bailee has been wanting in care, or has been negli- 
gent, and his negligence was the proximate cause of the loss; and 
hence, upon the bailor, in a suit by him for damages resulting 
from the loss, rests the burden of offering some evidence tending 
to show that the defendant has been guilty of negligence, causing 
or contributing to the destruction of the goods. Jb. 509. 


4. Measure of duty and liability not affected by care taken of their own 


property similarly situated.—The liability of a warehouseman, for 
the safe care and custody of goods intrusted to his keeping, is not 
determined by the degree of care and diligence which he in fact 
bestows on his own goods similarly situated. Whether he is very 
careless and indifferent about his own goods, or is very prudent 
and diligent, in either case, the measure of his duty is, to bestow 
reasonable skill and ordinary diligence in regard to the property 
intrusted to his custody, to do all that men of ordinary prudence 
would do under the circumstances. Jb. 509. 

What not admissible as evidence of negligence.—In an action against 
a warehouseman to recover damages for cotton stored and de- 
stroyed by fire, it being shown that the warehouse, a brick struc- 
ture without a roof, located in the city of Eufaula, was burned, 
with the cotton stored therein, on Christmas night, and that the 
city authorities had previously refused to prohibit the explosion of 
crackers and like fireworks on the streets during the Christmas 
holidays, the plaintiff, after proof of facts tending to show that the 
explosion of such fireworks caused the burning of the warehouse 
and cotton, offered evidence that the defendant owned about seven 
hundred and fifty bales of the cotton stored in the warehouse, 
which was insured, and that, on the day before the fire, he ob- 
tained additional insurance on his cotton for three days only,— 
held, that the offered evidence was irrelevant and inadmissible. 
Tb. 509. 


6. Same; usage as to employment of watchmen; when admissible.—In 





WITNESS. 


such case, the particular want of diligence imputed to the de- 
fendant being the neglect on his part to employ a watchman to 
guard against the danger of fire in the night time, and especially 
during the nights when fireworks were exploded on the streets, 
evidence that the warehouse had been used for the storage of cot- 
ton for many years by a former owner, and that during the time 
of such use fireworks had been exploded in the streets, and a 
watchman had not been employed to guard or protect it, is com- 
petent, as tending to show that the defendant had exercised com- 
mon or ordinary diligence. Jb. 509. 


1. Conviction of infamous crime renders incompetent.—At common law, 





persons convicted of a crime which rendered them infamous, such 
as treason, felony and crimen falsi, were.incompetent to testify as 
witnesses; and, in the absence of statutory provisions changing 
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the common law, that rule prevails in this State. Sylvester 
v. State, 17. 

2. Conviction of petit larceny renders incompetent.—A conviction of 
petit larceny renders a witness infamous, and, therefore, incom- 
petent to testify. Sylvester v. State, 17; Burns v. Campbell, 271. 

3. Conviction before mayor of Selma for violation of ordinance against 
larceny, does not render incompetent.—A conviction of a person 
before the mayor of the city of Selma for a violation of an ordi- 
nance of the city against larceny, does not render him infamous and 
incompetent as a witness; and such mayor having, under the 
charter of that city, the jurisdiction of a justice of the peace, in 
criminal cases, and it not appearing whether such person was 
convicted by the mayor, sitting e. officio as a justice of the peace, 
of an offense against the State, or whether he was convicted 
merely of the violation of a municipal ordinance, evidence of such 
conviction was properly excluded from the jury. Barns v. Camp- 
bell, 271. 

- Husband and wife; competency as witnesses for each other.—In civil 
cases, husband and wife are competent witnesses for each other, 
to prove any fact that did not come to their knowledge through the 
channel of the conjugal relation, or which is manifestly not confi- 
dential. This embraces all matters which must have been in- 
tended by them to be made public, and the disclosure of which 
would not be a violation of marital confidence, or tend to engender 
matrimonial discord. Gordon, Rankin & Co. v. Tweedy, 202, 

. Competency of, as witnesses for or against each other.—It must be re- 
garded as settled, that when, in any case, husband and wife are 
competent witnesses against each other, they are also competent 
witnesses for each other. Tucker v. State, 342. 

. Same; when wife competent witness for husband in criminal case. 
On the trial of the husband for an assault and battery on his wife, 
she is a competent witness for him. Jb. 342. 

. When incompetent.—On the settlement of the accounts of an admin- 
istrator in chief, after a declaration of insolvency, with the admin- 
istrator de bonis non, acreditor of the estate, being interested in the 
trust fund represented by the administrator de bonis non, though 
not a party to the record, is not a competent witness for the latter 
to prove a transaction with the deceased, which would tend to in- 
crease the liability of the administrator in chief. Dunlap, Adm’r 
v. Mobley, Adm’r, 102. 

. Inaction by administrator, defendant may be called by him to testify as 
to transactions with his intestate.-—-While in an action brought by an 
administrator the defendant is, under the statute, incompetent to 
testify in his own behalf as to any transaction with, or statement 
by the plaintiff’s intestate, he may be called as a witness by, and 
be compelled to testify in favor of, the plaintiff as to such transac- 
tion or statement. Dudley, Adm’r, v. Steele, 423. 

9. As to competency on question of insanity, see CrrmmnaL Law, 20-22. 


See Crimrna Law, sub-title, SraremENT By DEFENDANT. 
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